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Stephanie Otts (00:02):
Good afternoon. Welcome to the September webinar in the National Sea Grant Law Center's 2026 
webinar series. My name is Stephanie Otts. I'm the director of the National Sea Grant Law Center. It's so 
great to see everyone here today. Thank you for joining us. So just if you're new here, we always like to 
start with a little bit about the National Sea Grant Law Center. We were founded in 2002. We are 
supported by the National Sea Grant College Program. We're one of the 34 Sea Grant programs around 
the country, and we're hosted at the University of Mississippi School of Law. We're funded to conduct 
legal research, education, and outreach for the wider Sea Grant Network and their stakeholders. And we 
encourage you to visit our website if you are curious about our work or the type of publications and other 
activities that we do.
(01:07):
Just a couple of housekeeping notes. We do have everyone on mute right now to cut down on background 
noise. The webinar is being recorded and will be made available to participants afterwards, as well as on 
our YouTube channel. You may use the chat at any time if you have questions and we'll try to answer 
them as we go. And there'll also be time at the end for Q&A. And if you have any sort of issues that you 
need to chat with us about, please, you can message Lauren in the chat and she'll see if there's anything 
that she can do to help.
(01:55):
So our September webinar is unique in that we provide continuing legal education credit for this hour. So 
the course has been approved by the Mississippi Commission on Continuing Legal Education. At the very 
end of the webinar, we'll put a Google form in the chat where you can submit your information if you're 
seeking CLE credit for this webinar. The National Sea Grant Law Center will report the credit for anyone 
barred in Mississippi. Attorneys in other states will need to self-report, but we can provide certification of 
attendance if needed upon request. All right, so we'll get right into it. So the plan for this next hour is 
we're going to have a tag team with staff attorneys from the National Sea Grant Law Center talking about 
some key cases from the most recent term that went from October 2025 through 2026. Then we'll 
highlight a couple of updates related to presidential control and agency authority in the context of grant 
terminations.
(03:15):
And then we'll do a quick preview of some cases that are coming up in the next term that starts next 
month. So with that, I'm going to turn it over. I think Kathy is going first for some first cases.

Cathy Janasie (03:34):
Yeah. So you could go to the next slide, Steph. So hi everyone. I'm Cathy Janasie. I'm a senior research 
attorney here at the Law Center. And so the first case we wanted to cover is Monsanto Company versus 
Durnell. And so this case is really being driven by the fact that pesticides are regulated on the federal 
level, but we've seen a lot of state law claims related to glyphosphate, also known as Roundup, where 
juries have been awarding quite large sums of money to plaintiffs who are claiming that they have had 
severe health effects from using Roundup over the years. So in particular, the Durnell case was generated 
because John Durnell in 2019 brought a Missouri state case where he claimed that he used Roundup for 
over 20 years and that had caused his non-Hodgkin's lymphoma. And he brought what's known as a 
failure to warrant tort claim.
(04:40):
So basically the essence of his claim was that Monsanto should have put a kind of cancer warning on 
Roundup's label to warn people that the pesticide could have a harmful effect on human health and in 
particular related to cancer. And in that lawsuit, the jury in Missouri awarded over a million dollars to Mr. 
Durnell. Monsanto appealed it through state court and all through those appeals, the state courts in 
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Missouri upheld the jury award. And so Monsanto brought this case to the Supreme Court specifically to 
look at does the federal law regulating pesticides known as FIFRA preempt state law claims seeking 
damages for adverse effects from those pesticides? So next slide, Steph.
(05:31):
So the Federal Insecticide, Fungicide and Rhodenticide Act known as FIFRA is the federal law that 
regulates pesticides in the United States. And in particular, it regulates distribution, sale and use, but also 
requires that all pesticides that are going to be distributed or sold in the United States have to be 
registered by the US EPA. And as part of that registration process, the EPA reviews a product label that 
should be going on the pesticide when it's going to be approved. And that labeling process is a big part 
actually of the registration process. And that is because the label contains instructions on how to use the 
pesticide, any precautions that need to be taken for the safe use of that pesticide and to avoid harm to 
human health in the environment. And then FIFRA also has this provision that says that state law shall 
not impose or continue in effect any requirement for labeling or packaging in addition to or different from 
those required under this subchapter.
(06:43):
So essentially the basis of Monsanto's claim against all these state law awards going to plaintiffs is that 
FIFRA says specifically what should go on a label for a pesticide and that provision should prevent any 
other of these state law claims from awarding damages. So next slide, Steph. EPA also has to register a 
pesticide if it does what it proposes to do. The label complies with requirements under FIFRA and that it 
performs its intention function without unreasonable adverse effects on the environment. And in 
particular, that phrase unreasonably infect the environment is talking about the economic, social, or 
environment costs and benefits of using the pesticide and then any human dietary risk that would come 
from the residue being on whatever it's being sprayed on. And importantly for this case, EPA repeatedly 
has made this finding that lyphosphate in Roundup does not cause any human health risks.
(07:51):
And so that because of that finding, there's nothing that EPA under FRA is required to go onto the label of 
Roundup saying that it could cause cancer in humans. So next slide.
(08:04):
And then I just wanted to show just some background of really what's generating this lawsuit on 
Monsanto's side. And so this is just a handful of the lawsuits that have been awarded. I have three 
different states up here. These lawsuits have come throughout the country. And as you can see, actually 
the Durnell jury verdict is on the low side of what juries have awarded. So Durnell in 2023 awarded 1.25 
million. But if you'll see that Johnson case in California had $289 billion. Other case in California, $2 
billion. Another case in Missouri, $1.5 billion. So huge numbers coming out of these lawsuits. And so 
Monsanto really had an interest to bring this lawsuit all the way to the Supreme Court to try to insulate 
itself from this liability. So next slide. And so ultimately the US Supreme Court agreed with Monsanto, so 
overturning what the Missouri courts had found.
(09:10):
And they said that FIFRA expressly preempts state law failure to warn claims that would require a 
pesticide to an a cancer warning to the label that's already been approved by EPA, relying specifically on 
that provision in FIFRA that's saying that state law cannot add to or make a different label than what's 
required under the federal government. And again, relying on this fact that EPA has repeatedly concluded 
that glyphosphate is not likely to cause cancer and required Monsanto to actually use an approved label 
that did not have a cancer warning. So really it's being driven by one, the terms of FRA and then two, 
EPA making this conclusion that glycophosphate does not cause cancer even though other bodies 
throughout the world have made a counterclaim to that. So pretty much putting an end to all of these state 
law claims that are saying that Monsanto should have warned about cancer risk.
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(10:13):
So I'll pass it over to Terra.

Terra Bowling (10:17):
All right. Thank you, Cathy. I'm Terra Bowling. I'm also a senior staff attorney here at the Law Center. 
And the first case that I'm going to talk about is a procedural case. So in this one, in 2013, several 
Louisiana coastal parishes joined by the Louisiana Attorney General and the Louisiana Secretary of 
Natural Resources filed 42 lawsuits in state court against several different oil companies to hold them 
liable for damages to the Louisiana Coastal Zone caused by the production of oil. The companies then 
sought to remove the cases from state court to federal court under the federal officer removal statute. So 
that statute provides federal jurisdiction over civil actions against any person acting under an officer of 
the United States for or relating to any act under color of such office. So essentially that allows a 
defendant to remove a state court action to federal court where the claims relate to the actions taken under 
the direction of federal officers.
(11:29):
So contractors for the federal government, they may prefer to litigate in federal court when they feel like 
they'll all find a more friendly forum. Next slide please. Oh no, sorry, still on that one. Okay. So in this 
case, the companies claim the removal statute applied because they were acting under these World War II 
era military contracts to produce aviation fuel for the war effort. So in 2024, the Fifth Circuit denied the 
removal to federal court. They agreed that the oil companies were acting under the federal government 
and fulfilling the contracts, but they didn't think that the actions in the contract were related to production. 
They were only related to refining the crude oil. And then of course the oil companies appealed to the 
Supreme Court arguing that the Fifth Circuit required too tight of a nexus between the Louisiana lawsuits 
and the federally directed acts.
(12:32):
So now next slide.
(12:35):
So on appeal, this was the issue here, whether a causal nexus or contractual direction test survives the 
2011 amendment to the federal officer removal statute and whether a federal contractor can remove to 
federal court when sued for oil production activities undertaken to fulfill an oil refinement contract. So 
the four or relating to requirement was added to the statute in 2011. Prior to this, the court had interpreted 
that statute to require a more direct connection between the challenged actions and the federally directed 
acts. So here the court's just looking at whether the federal contractor actions fell under this relating to 
requirement even though they were not strictly caused or required by the contract. So in an 8.0 opinion, 
the court vacated the Fifth Circuit. They found that Chevron plausibly alleged a close relationship 
between the challenged crude oil production and the performance of its federal aviation gas refining 
duties.
(13:43):
So they did show that they fell under the relating to requirement of the removal statute. So although this 
was kind of a narrow procedural issue, not directly related to the underlying environmental claims, this 
case could have an impact on outcomes of other environmental cases because it kind of opens the door for 
other companies to shift some long-running coastal environmental lawsuits out of state courts and into 
federal courts when there's a significant tie to the federal functions. So next please.
(14:23):
Okay, so this is another case about removing a case from state to federal court. You all may have heard 
about the litigation over Enbridge Energy line five pipeline. It transports crude oil and natural gas through 
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Wisconsin and Michigan to Canada. And so you can see it there on the map. It was built in 1953 and runs 
across the bottom lands under an easement granted by the state of Michigan. So in this case, again, the 
court wasn't looking at the merits, but whether the case can be moved from state to federal court. So next 
slide please.
(15:08):
So in June 2019, the Michigan Attorney General filed a lawsuit in state court seeking to enjoy an 
operation of the pipeline. The lawsuit alleged the state's easement was in violation of the public trust 
doctrine and the other state laws, environmental laws were being violated. And then in 2020, the governor 
of the state of Michigan revoked the state easement that it had granted back in 1953, and then the 
governor filed a separate lawsuit that had some of the same issues as the attorney general's suit. So in 
December 2021, Enbridge removed the attorney general's case from state court to federal district court, 
arguing that there was a federal question to be answered, so it belonged in federal court. The attorney 
general filed a motion to remand to state court and the district court said no. So section 1446 has a 
statutory deadline. Enbridge had missed that. It's a 30-day deadline that they have to remove the case 
from state to federal court.
(16:28):
There are some exceptions to the deadline in the statute. 1446 allows an exception if the complaint wasn't 
initially removable, but then the defendant later becomes aware that it is removable. They can do it then 
after the 30 deadline. But the district court said, no, you can't remand.
(16:55):
And so then the case went to the Sixth Circuit. The Sixth Circuit reversed that court. They said that 
Enbridge missed the 30-day timeline. They didn't fall under the exception, and there should not be any 
equitable tolling in this case. It noted that the governor's separate case had been removed from state court 
within 30 days. So Enbridge should have known that this case was removable also. And even if they 
could have established that later became aware of it, they missed that 30-day deadline too. So the sixth 
court also said that the equitable exception did not apply. They looked at what Congress intended in the 
statute and they found that it was intended there to be a strict 30-day deadline with specific exceptions 
and Enbridge did not qualify for any of those. And so in a 9-0 opinion, the Supreme Court ruled in favor 
of the. Sorry, next slide.
(18:12):
We're on the wrong slide. Okay. So Enbridge appealed to the Supreme Court and then the Supreme Court 
affirmed the Sixth Circuit's opinion for essentially the same reasons. They said that Congress has a strict 
30-day deadline. There are specific exceptions already and there should be no equitable exceptions. So 
that means the case will now go back to state court. So that's it for that one, and I'll pass it back to 
Stephanie.

Stephanie Otts (18:50):
Great. Thanks, Terra. Yeah, so those were the three big cases that we noted from the term that just ended 
that we thought had most relevance to sea grant work or most interest. And then before we preview a 
couple of cases that are coming, we wanted to take a little bit of a detour into a line of cases that has been 
emerging from the Supreme Court since the beginning of the second Trump administration, which is 
really relating to separation of powers between Congress and the executive branch. Before talking about 
the cases, I just wanted to mention that these two cases that I'll be talking about are not on the original 
jurisdiction or sorry, not the merits docket. So in the Supreme Court's ordinary proceedings, cases are 
filed to the merits docket following a grant of certiorari. Accepted cases on the merits docket receive full 
briefing followed by oral arguments, and then the court will issue usually a lengthy signed opinion several 
months later.
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(20:20):
The cases previously discussed by Tara and Kathy are examples of those type of merit cases, but the 
Supreme Court also makes decisions on cases outside of the standard merit docket. This docket goes by a 
lot of different names. Shadow docket is one of the more popular ones, but it's also referred to as interim 
docket or emergency docket. For the shadow docket, parties file an application to the court, which is 
assigned to the relevant circuit justice, which is just each justice on the Supreme Court is kind of assigned 
a circuit to be responsible for. There's 13 circuit courts of appeals and each one gets an assigned circuit 
justice from the US Supreme Court. The circuit justice reviews the non-merit case applications and 
decides whether to independently make a ruling or refer it to their colleagues on the Supreme Court. 
Cases accepted through the shadow docket are normally decided quickly.
(21:30):
It could just be a couple of days without the benefit of full briefing or oral argument. And until recently, 
orders are often unsigned and unexplained, but we're starting to see a little more signed opinions coming 
from the shadow docket. But the court's use of the shadow docket for important rulings has increased 
significantly since 2017 and the first Trump administration. Historically, the shadow docket was used 
primarily for issuing routine orders such as giving parties more time to file a brief or extending oral 
arguments or for reviewing applications for stays of execution in death penalty cases.
(22:28):
So the court during the term before the one that we're talking about here, so the term that started in 
October 2024, addressed several significant questions in early 2025 at the very beginning of the Trump 
administration relating to presidential power, the limits of executive authority and separation of power 
principles across both its merits and emergency dockets. For example, in Trump v. Slaughter, the court's 
majority officially overturned a case from 1935, Humphrey's executor, and affirmed the president's broad 
power to remove executive officials from office. Slaughter was a member of the Federal Trade 
Commission, and there was a statute passed by Congress that purported to permit removal only for cause, 
which the administration had not shown. And then although in Trump v. Cook, which was also about the 
power to remove officers, the Supreme Court carved out an exemption for members of the Federal 
Reserve Board of Governors.
(23:51):
While these and other court decisions related to birthright citizenship and tariffs received a lot of 
attention, there were three interim or shadow docket cases that are reshaping the balance of powers 
between the White House and Congress with respect to spending authority. I might be off the wrong slide. 
Yep. Oh, one slide two ahead. So Congress authority to.
(24:22):
Oh, I must have a double. Oops, double slide. So Congress authority to establish grant programs and 
place conditions on the receipt of grant funds generally derives from Article one, Section eight, Clause 
one of the US Constitution, commonly referred to as the spending clause. So Congress has the power to 
lay and collect taxes, duties, imports, and excises, and then to pay the debts and provide for the common 
defense and general welfare of the United States. So one of the administration's most aggressive actions in 
the second Trump term has been efforts to pause payments on or terminate existing grant awards for 
allegedly not being in line with the new administration's priorities. This has led some scholars to argue 
that the push for stronger executive control over spending is setting up appropriations law to be the next 
great separation of powers battleground. They've kind of figured out or made a decision about removal of 
officers, but we're still fighting over spending authority.
(25:34):
So the first case, which we also talked about in our webinar last year that I wanted to touch on was 
Department of Education v. California. On April 4th of last year, the Supreme Court stayed a district 
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court's temporary restraining order that would've prevented the Department of Education from canceling 
dozens of grant awards to public schools and universities and ending two competitive grant programs for 
teacher training support and recruitment. In this case, the plaintiffs were seeking declaratory and 
injunctive relief to set aside the termination of these previously awarded grants. What they were asking 
for is they wanted the money to start flowing again. They wanted the grants back so they could continue 
to do their programming. In an unsigned order, a majority of the justices preliminarily stayed the district 
court's temporary restraining order pending the government's appeal, which in effect allowed the 
terminations to stand while the lawsuit continued.
(26:41):
So the parties were not going to get the money that had been awarded under those grants. Without 
addressing the merits of the plaintiff's claim, the majority held that the government's argument that the 
district court lacked jurisdiction under the Administrative Procedures Act was likely to succeed. And so 
the Supreme Court was asserting that the Administrative Procedure Act's waiver of sovereign immunity 
allowing the federal government to be sued does not extend to orders to enforce a contractual obligation 
to pay money along the lines of what the District Court had ordered in this case. So under the 
Administrative Procedure Act, federal courts have jurisdiction to hear challenges to unlawful agency 
actions, and courts may set aside a final agency action under the Administrative Procedure Act if the 
plaintiff shows that the action was arbitrary, capricious, an abuse of discretion or contrary to the law. So 
most of these cases, the plaintiffs are saying that the termination of the grants is unlawful under the 
Administrative Procedures Act.
(27:57):
However, the majority indicated that these type of claims likely belonged before the Court of Federal 
claims in accordance with the Tucker Act. So the Court of Federal Claims is an Article one court created 
by Congress and it's a court of limited jurisdiction. It was created as a forum for private parties to sue the 
federal government for certain money damages. Under the Tucker Act, the Court of Federal Claims has 
jurisdiction over contract claims against the United States, and courts have held that it has exclusive 
jurisdiction over contract claims seeking more than $10,000 in damages. And when the Court of Federal 
Claims has exclusive jurisdiction over a contractual claim, litigants can't pursue relief under the 
Administrative Procedure Act in district courts for that same claim. So it's an argument that says if you 
have a contractual dispute with the federal government for over $10,000 of damages, you can only file in 
the Court of Federal Claims.
(29:11):
Prior to this ruling, most cases considering the Court of Federal Claims jurisdiction had not understood 
grants as contracts in this context under the Tucker Act. But to the extent that federal grants and awards 
are now considered contracts with the US government for the purposes of the Tucker Act, the Court of 
Federal Claims would have jurisdiction to hear breach of contract claims arising out of the terms and 
conditions of those agreements. This ruling raises a significant practical problem for litigants. The Court 
of Federal Claims generally may only award money damages to a party that demonstrates That it's been 
harmed by the government's breach of contract after the harm has already occurred. They generally 
cannot restore an agreement or provide specific performance under that contract, such as forcing a federal 
agency to reinstate funding or compel an agency to resume award funded work. So the court of federal 
claims is going to be a rather limited remedy for someone alleging a grant was unlawfully terminated who 
would like to continue work on that grant.
(30:40):
A couple of months later, the Supreme Court reaffirmed this approach in National Institutes of Health 
versus American Public Health Association in which the court allowed the National Institutes of Health to 
cancel thousands of research grants. In this case, the plaintiffs challenged both the termination of the 
existing grant awards and the internal National Institute of Health guidance documents outlining the 
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various policies implementing several Trump administration executive orders. In the district court, the 
district court had determined that the claims belonged entirely in the district court, not in the court of 
federal claims, finding that the agency's actions were arbitrary or and capricious under the Administrative 
Procedures Act. And they vacated both the NIH issuance of guidance explaining that they would no 
longer fund research related to DEI objectives, gender identity or COVID. And they also vacated the 
termination of hundreds of millions of dollars of medical research grants to comply with those DEI 
executive orders.
(31:54):
On appeal in a fractured 414 decision, the court granted the government's emergency application in part, 
but it's split. So the US Supreme Court stayed the district court's judgment reinstating the individual grant 
termination. So they said the district court, no, you can't reinstate those awards. We're pausing that. But 
they rejected the stay request with respect to the agency-wide directives, meaning that those directives 
remain vacated while the case proceeds on appeal. So five justices agreed with the premise that federal 
grants are contracts and that lawsuits for breach of contract against the United States must be brought in 
the US Court of Federal Claims. Chief Justice Roberts and Justices Sotomayor, Kagan and Jackson would 
have denied the stay in full and allowed the challenges to both the directives and the terminations to 
proceed together in district court. Justice Barrett was the only justice to agree with both results that the 
reviewability of the guidance in regular district court and the unreviewability of the terminations, which 
has to go to the court of federal claims.
(33:29):
In her controlling opinion, Justice Barrett pointed to Department of Education v. California for the 
proposition that challenges to grant terminations regardless of their nature must be brought under the 
Tucker Act in the Court of Federal Claims. However, because the plaintiff's challenge to the NIH 
directives concerning agency policies, that was different. And Justice Barrett concluded that the review 
under the APA in district court was appropriate even though those policies related to grants.
(34:07):
The outcome of this reasoning was that the court did not strip the district court of jurisdiction to review all 
APA claims implicating funding decisions, creating the potential for parallel litigation in two courts 
regarding the same funding dispute. So you want to challenge the breach of contract, termination of the 
grant, you'd have to file a lawsuit in the court of federal claims, but if you want to also challenge the 
agency guidance that is leading to those decisions, that would need to be filed in the district court using 
the APA. So in sum, the doors of the federal courthouse are open when a grantee challenges funding 
interruptions on account of a federal agency's asserted policy or guidance. But if they're seeking a 
restatement of an award, it has to be filed in the court of federal claims.
(35:11):
So we had those two Supreme Court shadow docket cases, and I just wanted to highlight that we have 
kind of a brand new district court case hot off the presses from a couple months ago. So litigation over the 
termination of grants remains heavy. And I think this is an important case to watch is New Jersey v. OMB 
as it gets appealed up the courts. So in this case in July, a Massachusetts district court is considering the 
termination of grants for convenience. So again, the administration is just saying we want to cancel these 
grants because they're no longer aligned with our policies.
(35:58):
20 states brought action against the Office of Management and Budget and various grant making agencies 
challenging the termination clause, which is found in two CFR section 200340. That particular regulation 
was enacted by OMB in 2020 and revised in 2024. And it is also found in many parallel agency 
regulations issued by different, whether it's the Department of Commerce and Department of Interior. So 
that particular regulation states that a federal award can be terminated in certain circumstances. For 
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instance, a federal agency can terminate if the recipient fails to comply with the terms and conditions. 
They can terminate if the recipient has asked for it. But the one that is under contention in this lawsuit is 
this catchall one at the end where it says it can be terminated by a federal agency pursuant to the terms 
and conditions of a federal award if the award no longer effectuates the program goals or agency policies.
(37:15):
Since January 2025, agencies have taken action to terminate billions of dollars in grant funding to states, 
universities, and nonprofit organizations citing this termination clause. The parties in this lawsuit dispute 
the basis on which pursuant to the termination clause, agencies may terminate currently awarded grants or 
grants that may later be issued to the plaintiffs. The court denied the defendant's OMB's motion to dismiss 
and granted the state of New Jersey's motion for summary judgment. New Jersey and the other state 
litigants contended that the termination clause does not authorize agencies to terminate awards based on 
new agency priorities that were not identified at the time of the award. And the court held that the 
regulatory scheme requires the agencies to provide notice of program goals and agency priorities at the 
time of the funding opportunity and when that is announced and that awards are then issued based on 
those priorities.
(38:29):
And so the court declared that the regulation does not allow termination of awards based on new program 
goals or agency priorities that an agency identifies after granting the award. So this court's decision, if it 
holds through appeals, would provide some protection to grantees that have existing grants if then the 
administrations change or policies change that they can't be held to the new policies that weren't in effect 
when their grant was issued.
(39:07):
And then one last item wanted to draw your attention to. As this litigation and other challenges is 
proceeding, the administration continues its effort to reform federal grant making. Many of you I'm sure 
has seen that in May, the Office of Management of Budget published a proposed rule in the federal 
register that would fundamentally rewrite the government-wide framework for administering federal 
grants, cooperative agreements, and other forms of financial assistance. Has a lot of notable changes in it, 
including new restrictions on the use of funds for publication fees. And it really tries to consolidate 
authority within the OMB. The rule received more than almost 500,000 public comments. It's 
predominantly negative. On August 8th, the US Senate passed a continuing resolution to fund the 
government through December 11th. The House followed and that law was signed into law September 
2nd. That continuing resolution prohibits the OMB rule from taking effect until after December 11th.
(40:19):
So it's a delay, but not a complete prohibition. And it's important to note that federal agencies, including 
the Department of Commerce, are already taking steps in recent months to implement provisions that 
adopt the Trump administration priorities with their own notices of funding opportunities, award terms 
and conditions and proposed agency regulation revisions in response to executive orders. So for example, 
the pros regulation would establish a government-wide policy regarding the use of federal financial 
assistance to promote or support theories that impose disparate impact liability based on federally 
protected characteristics such as race, sex, or age. So that's part of the regulation that has been postponed 
by the CR. But in a recent NOAA award the National Sea Grant Law Center received in September, 
there's a new special award condition that has that language in it from the proposed regulation. So the 
OMB rule is really seeking to codify the grant making practices that the administration has already been 
implementing since January 2025.
(41:37):
So with that, we're going to turn it back over to Cathy for a quick preview of what's to come this year.
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Cathy Janasie (41:43):
Yeah. So we just wanted to preview two cases that we thought would be of interest to all that the court 
will be deciding in the next year. So next slide, Steph. So the first case is also a case that's dealing with 
whether or not state law is being preempted by federal law. So that's Suncor Energy versus 
commissioners of Boulder County. And so here the court is going to be looking at specifically whether 
federal law precludes state law claims seeking relief for injuries caused by the effects of climate change. 
And so this case is being generated out of a lawsuit that Boulder County in Colorado bought under state 
law against a handful of oil and gas companies that claimed that the companies knowingly played a role 
in intensifying climate change, which caused millions of dollars of damage to the county's property as 
well as to its residents.
(42:41):
The oil companies in this case have repeatedly tried to remove the case from state court into federal court. 
That has been a trend that we've seen with a lot of these climate change cases. And the reason why they're 
trying to do that is they're saying that federal environmental law should preempt state law. There's a 
foreign policy interest in regulating climate change that should keep these claims in federal court. And 
then specifically that the Clean Air Act would kind of regulate interstate pollution. The Colorado courts 
all ruled that the case should not be moved to federal court and that it should remain in state court. So the 
oil and gas companies filed a certiorari petition, which the court granted. And in that petition, they 
specifically said that the oil and gas companies are facing this myriad of cases in different state courts for 
billions of dollars, but the pollution that's causing the injuries to the states are from pollution that 
originated actually outside of the state, so interstate pollution.
(43:52):
So the companies are really urging the Supreme Court here to rule that climate change is an interstate and 
an international issue that shouldn't be decided by state courts and that should be decided in the federal 
courts. And the Colorado courts, as I said, kind of really rejected that claim and said that they thought that 
federal law really didn't preempt the claims for property damages and nuisance and a handful of other 
kind of state tort claims that were brought here in the case. I think what's interesting about this case is 
what's kind of running parallel to this. And so the EPA in February 2026 repealed what is known as the 
endangerment finding that found that greenhouse gas has threatened public health and welfare. So that is 
a finding that was made back in 2009 that allowed the EPA to regulate greenhouse gases and car 
emissions. And then just this Monday, EPA rescinded a Biden era rule that limited greenhouse gas 
emissions from power plants.
(45:04):
So that rule is no longer in place. And in both of those rescissions, the EPA on the federal level has 
suggested that the agency shouldn't be regulating greenhouse gases emitted by the electricity sector at all. 
So I think that's an interesting parallel to the arguments by the oil and gas companies in this case saying 
that federal law is preempting state law, specifically looking at the Clean Air Act because we see the EPA 
currently kind of trying to roll back federal regulation of greenhouse gas emissions. So I think it's going to 
be interesting to see how the Supreme Court wrestles with this preemption issue on the federal level and 
then seeing if they're at all go along with this claim, but the oil and gas companies that this is kind of an 
international issue that should really be under federal law. So it's definitely a case that a lot of people are 
watching.
(46:06):
So next slide. And so the final case we just wanted to highlight is one that's actually coming out of Guam. 
And so this case is looking at kind of a dispute over how the Air Force is disposing unexploded military 
ordinance at a base in Guam. And so four years ago, an environmental group in Guam went to federal 
court to challenge the Air Force's application to renew a permit for disposing of this ordinance, which the 
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Air Force usually just burns or blows up. That's how they dispose of it. And so the permit was issued by 
the Guam Environmental Protection Agency under the Federal Resource Conservation and Recovery Act 
known as RCRA, which regulates the handling and disposal of hazardous waste. And that Environmental 
Group argued that the Air Force should have prepared an environmental impact statement under NEPA 
before they were able to grant that permit.
(47:06):
So in a divided panel, the Court of Appeals for the Ninth Circuit had agreed with the environmental group 
and allowed that lawsuit to move forward. And then the Air Force has asked the Supreme Court to review 
the case at the Supreme Court level. And they're saying that the environmental group's lawsuit is 
premature. So they filed it too early because the Guam EPA had not yet decided whether to approve or 
deny the permit for disposing of the ordinance. And they also said that NEPA did not apply because the 
permit renewal falls under RCRA. And because of that, that's an environmental risk statute. And so 
NEPA should not be able to apply to that as well. So specifically, the Supreme Court is going to be 
considering whether or not submitting a RCRA permit renewal application is a final agency action under 
the Administrative Procedures Act, which would mean that it would be ripe for review by the court or if 
the Air Force is correct in saying this case is kind of too soon in the court because the permit hasn't been 
granted yet.
(48:17):
And then the separate question about whether or not NEPA review should apply to this permit renewal 
application. So just an interesting case coming out of Guam, really looking at how the Air Force is 
disposing of these ordinances and this unique and kind of fragile habitat. So another one that we're 
watching here at the Law Center. So that wraps up our overview. So we're happy to answer any questions 
that anybody has related to these cases. Feel free to put questions in the chat or come off mute if you have 
any.

Stephanie Otts (49:01):
Thanks, Cathy. And while we're giving folks a chance to think of their questions, Lauren has just dropped 
into the chat the Google form for if you are here seeking CLE credit. Regardless of where you're from, we 
ask you to fill out the Google form so we know who's been participating. And like we said, we will be 
reporting for Mississippi attorneys and we can provide assistance if you're outside. Are there any 
questions? Yeah, Samuel, you can come off of mute.

Speaker 4 (49:45):
Sounds good. Good afternoon. This is a really helpful presentation and put some cases on my radar that I 
wouldn't have even though to look into. So thank you so much. My name is Sam and I am a Knause 
fellow this year and a member of the Rhode Island Bar, so happy to be looped in. My question is how the 
trajectory of these cases have changed compared to previous years? Just thinking about as you've 
researched these, is there a direction that you didn't expect to see indicated by the courts this year? Thank 
you.

Stephanie Otts (50:22):
That's a good question. Terra, you've been tracking the Enbridge case. We've kind of been tracking the 
Enbridge case probably the longest in Chevron. I don't know that the trajectory of those has changed all 
that much because these issues about whether you are in federal court or state court have been around for 
a long time as parties try to get into the forum that they think will be most useful to them. But Terra, 
Cathy, for those removal cases, do you have any thoughts on that?

Cathy Janasie (50:56):
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I think not necessarily what stood out for me this year was just how much the environmental cases were 
mostly procedural. And so the past few years before this, we've had much more substantive decisions 
looking at how far we should have the Clean Air Act or the Clean Water Act, some big NEPA decision 
last year. And we didn't necessarily have that this year. We had a lot of these kind of procedural cases, 
preemption cases. So I would say that was the trend that I noticed this year with the court.

Stephanie Otts (51:42):
Okay. Sam, that was a great question. Anybody else? All right. Well, great. Well, we thank you. We're 
always here if you have a question that comes up afterwards or as we mentioned, we are tracking these 
cases, so we will be paying attention to the oral arguments and covering them in our publications, both 
Ocean and Coastal Case Alert that comes out once a month and Sandbar that is published quarterly as 
well as potentially blogs and other places. So please follow us on social media if you want to stay up to 
date on what we're doing. And yeah, this slide has our contact information as well. So great. Thank you 
everyone. Really appreciate it. Lauren, I think you can stop the recording.
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