
In January 2024, the National Sea Grant Law Center and partner researchers at Florida State University 
launched the State Marine Aquaculture Policy Dashboard. The Dashboard, and the underlying database 
of state marine aquaculture policy data, is a valuable tool to increase the accessibility and usability of 
this information. The State Marine Aquaculture Policy Dashboard Policy Brief Series presents analysis 
of Dashboard data on key policy topics and recommendations for policymakers to address challenges. 
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Active Use Requirements in State Level Marine Aquaculture

A Policy Brief



Introduction

In the U.S., nineteen coastal states have an active use requirement mandating that marine aquaculture 
farms be operational and maintained to keep their lease, license, or permit. Active use requirements can 
be both beneficial and burdensome for farmers and regulators depending on how they are designed. 
This policy brief provides an overview of existing active use requirements, the potential benefits they can 
offer, and considerations for their design and implementation. 

What is an Active Use Requirement?

An active use requirement is a law or regulation stipulating that marine aquaculture farmers must prove 
they are actively cultivating marine organisms on their farms. This requirement is usually a condition of 
a state-issued marine aquaculture permit or lease, and failure to demonstrate active use usually results 
in the loss of the permit/lease. 

States use different names for active use requirements. For example, in California, the requirement is 
referred to as a “Proof-of-use” rule, while Maryland calls it a “Use it or lose it” rule. In at least thirteen states, 
active use requirements are specific to shellfish.  Although the purpose of an active use requirement is to 
ensure that farms are being actively managed by the permit/lease holder, the specifics of these requirements 
vary widely in terms of time restrictions (i.e., frequency with which a farmer must demonstrate active 
use) and activity thresholds (i.e., level of work a farmer must demonstrate they’ve invested in the farm).  
 
Examples of the variation in active use requirements different states possess:
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Alaska initially grants farmers 5 years to prove 

active use, and then subsequently requires annual 

reporting.

Oregon grants farmers 3 years to prove active use.

North Carolina requires farmers to utilize the 

lease on a “continuing basis” but does not specify 

any timeframes. 

Texas requires that farmers plant 10,000 oyster seed 

per acre.

Georgia requires that farmers annually purchase 

100,000 clams and 50,000 oysters on intertidal 

leases, and 10,000 oysters on sub-tidal leases until 

the 50,000-oyster threshold is met.

Connecticut requires that farmers demonstrate a 

“good faith effort” but does not specify any activity 

thresholds they must meet.
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Time Restrictions Activity Thresholds

Active use requirements are common in marine aquaculture in the U.S. 

Active use requirements are most effective when they are adapted to local socioeconomic and 
environmental conditions.

It is important to build flexibility into active use requirements.
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States with an Active Use Requirement

How Farmers Prove Active Use

Provide receipts verifying that they have a financial investment in the farm. 

Examples include the number of seed or the amount of gear the farmer purchased. It could also be for  
farm harvest amounts or sales values. In some cases, there are quantity or value thresholds that the 
farmer must meet or exceed. 

Texas requires farmers to plant 100,000 oysters per acre.

New Jersey requires that farmers report whether they planted or harvested anything but does not 
specify a quantitative threshold. 

Florida requires proof that the farmer purchased seed, but the amounts vary depending on what 
kinds of shellfish are being farmed; oyster farms require proof of 70,000 seed per acre whereas clams 
require 100,000 seed per acre. 

Provide evidence that they made a good faith effort to actively cultivate marine organisms. 

This standard is more flexible and more subjective, which generally leaves the determination of what 
constitutes active use to the regulator managing the lease/permit agreement. 

Maine and Hawaii stipulate that there must be substantial aquaculture conducted, but do not provide 
specifics about what constitutes “substantial.” 
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Figure 1: Geographic distribution of marine aquaculture active use requirements in coastal states.

Blue: states with an active use requirement (Alaska, California, Connecticut, Florida, Georgia, Hawaii, Maine, Maryland, Mississippi, New Jersey, North Carolina, 

Oregon, Rhode Island, South Carolina, Texas, Virginia, Washington). 

Green: states with active use requirements only at the town or county level (New York, Massachusetts).

Orange: states with active use requirements in designated areas but not statewide (Delaware has an active use requirement for Inland Bays but not for Delaware Bay).

Light Green: states without any active use requirement (Alabama, Louisiana, New Hampshire).



Enforcement

Active use requirements are commonly enforced through the aquaculture permit or lease; a farmer 
will have their permit/lease revoked or denied renewal if they fail to demonstrate active use. 

For example, Virginia will deny farmers renewal; Maryland and Connecticut will either revoke the 
lease/permit or deny renewal. 

There is a large variation in the frequency with which states require farmers to show active use as well 
as in the length of the initial grace period farmers are granted at the start of their lease/permit. 

For example, while it is most common to require proof of activity annually, Virginia allows farmers 
ten years and in Connecticut it depends on the length of the lease, which can be anywhere from 
three to ten years. 

Potential Benefits

Active use requirements can strengthen industry access to government benefits and support

Some states mandate the disclosure of farm sales, financial investments in the farm, or production and 
harvest values, which can be useful for obtaining government benefits. 

For example, robust and reliable farm production and sales data were not available during the 
Covid-19 pandemic, and as a result, the marine aquaculture industry struggled to gain adequate 
government support (e.g., disaster relief options, financial assistance). 
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Active use requirements can help regulators respond to industry challenges

Regulatory awareness of industry challenges and barriers can benefit farmers. For example, multiple 
farmers failing to meet active use requirements could indicate a greater issue with the industry or a 
problem with how regulations are being applied or enforced. 

For example, in Florida, there are a limited number of hatcheries producing oyster or clam seed, 
making it difficult for farmers to access the volume of seed needed to maintain their farms, which 
has alerted regulators to the state-wide problem. 

Active use requirements can improve space allocation efficiencies 

Marine aquaculture at the state level is concentrated along the coast, where space is a valuable and 
limited resource. If an area is allocated for farming, but is not being used, then industry regulators can 
review and adjust the management and permitting in those areas.

Additionally, should someone be intentionally trying to restrict aquaculture activity by obtaining 
aquaculture leases/permits for themselves with no intention of farming, active use requirements 
can prevent exclusion by minimizing or dissuading such efforts. 

Active use requirements can improve social acceptability of aquaculture at local levels

Active use requirements ensure that areas adhere to lease/permit rules, safeguarding against neglect 
and misuse. By enforcing safe and respectful activities, active use requirements can contribute to 
community perception of aquaculture and potentially improve its social acceptance. 

Considerations and Guidance

Active use requirements should be realistic

Commercial marine aquaculture is a small and rapidly growing 
industry, so farm size and scale vary.

Requirements that are too high or restrictive could negatively 
impact industry development. 

For example, Maryland originally set their active use requirement 
at planting 1 million seed per acre on 1/4 of the lease annually 
but changed it to 200,000 seed per acre on 1/5 of the lease after 
it became clear that this standard did not account for the fact 
that many farmers still relied on natural sets, where floating, wild 
oyster larvae attach themselves to material the farmer has on 
their farm (typically oyster shells), which can be highly variable.
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Active use requirements can be established using qualitative or quantitative metrics. 

Quantitative: Quantitative metrics include planting or purchasing a given number of seed, maintaining 
a certain level of sales, or cultivating a specific volume of product. Quantitative metrics provide an 
objective basis for enforcement but can also restrict flexibility. These metrics may differ based on the 
species cultivated or the location of the farm (e.g., subtidal vs intertidal). 

Qualitative:  Qualitative metrics can include evidence of sales, seed planting or purchasing, or financial 
investment, but without a quantitative threshold. Qualitative metrics allow for greater subjectivity in 
the determination process but can better accommodate new or small farms that might have trouble 
consistently meeting a numerical standard. 

Active use requirements should provide enough flexibility to account for “good cause” failures. 

Regardless of experience, any farmer might fail to meet active use requirements for several reasons 
beyond their control or that they are actively trying to remedy. These include natural disasters, industry 
shortage, or personal misfortune. 

Delaware allows for written exemptions to be granted due to catastrophic loss or low seed availability.

Maryland allows the Department of Natural Resources to waive the active use requirement if 
conditions were not conducive to farming activities.

Active use requirements should provide details about the process that occurs after the farmer fails to 
meet the active use requirement. 

Many states do not provide details about the process that occurs between the state’s determination that 
the farmer failed to meet active use requirements and the loss of the farm. 

This includes: any notice the farmer is granted before the determination is official, the option to appeal, 
the time allotted before valuable gear and infrastructure must be removed from the area, or if there is 
an alternative or expedited process for re-acquiring a permit/lease for the same operation.

In Rhode Island, farmers are granted a 60-day notice and the option to appeal the decision, but it is 
rare for states to provide this level of detail in their regulations.
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