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SUPREME COURT

Massachuserts v. Enviranmental Protection Agency. Case No. 05-1120,

On MNovember 29, the Supreme Court heard oral arguments in Massacisens v P4 The Sierra Club, the
Matural Resources Defense Council, twelve states, three major cities. and other environmental groups brought
the case in an effort 1o require the EPA o regulale carbon dioxide and other gresnhouse pases as air pollutants
under the Clean Air Act. The D.C. Circuit previously upheld the EPA’s assertion that it had no authonity 1o
regulate the gases. A transeript of the oral argument s available at

hitp. S www supremecourtius. sovioral arsumenis/areument transcripts/05-1120.pdl

FIRST CIRCUIT

Mazsachusetts

Criovaedla v, Conservation Commission of Ashiond, 447 Mass, 720 (Mov, 28, 2006)

When a Massachusetts propertv owner attemped to get approval to build a house on one of his two adjoining
lots, the town conservation commission denied the request. The commission noted that the lot contained
wetllands and a wetlands bulTer and that construction could cause pollution and loss of wildlife habitat. The
Superior Court Department, Middlesex, upheld the commission’s ruling. and the propertv owner appealed to the
Massachusetts Supreme Court, seeking damages for a regulatory taking, The count ruled that there was no
taking. because the property owner was able to sell his other lot for a substantial profit; therefore, the
commission’'s ruling did not leave the land economically valueless

SECOND CIRCUIT

Cassidhy v. Cherfafi. 2006 US. App. LEXIS 29388 (2d Cir. Nov. 29, 2006),

Two commuters climmed that a ferrv company’s practice of searching carmy on baggage of randomly selected
passengers and vehicles violated the Fourth Amendment. The Mantime Transportation Securitv Act of 2002
requires owners and operators of ferries that weigh over 10 gross tons (o implement certain safety regulations
The U.S. District Court for the District of Vermont granted the ferrv company s motion to dismiss. The Second
Circuit affirmed the district court’s ruling. finding that the searches fell under the special needs doctnine which
applied due to the threat of terronst altacks on large vessels engaged in mass transportation. The court also held
that the searches were minimally intrusive and did not constitute an unreasonable method of preventing terronst
attacks.

FIFTH CIRCUIT
Hyman v, Transocean Cffshore UN A, foc, 2000 U5, App. LEXIS 29802 (5th Cir. Dec, 5, 2000)

An emplovee injured on a staircase of a mobile offshore drilling unit removed a skid resistant plate from the
staircase in order 10 1ake a photograph replicating the carcumstances of his injurv. He was subsequently fired.
The emplovee brought claims against his emplover under the Jones Act and general maritime law for his injunes
and other claims regarding his discharge. The Unied States District Court for the Eastern Disirict of Lowsiana
pranted summary judement for the emplover. On appeal, the Fifth Circuit affirmed the judgment, finding that the
emploves could not bnng a claim under the Jones Act, since the drilling unit was still under construction and not
yet a vessel in navigation. The Jones Act did apply to the emplovee’s discharge. since the vessel was in
navigation at the time of his termination; however, the court rejected the emplovee’s claims noting that he was
discharged for disagsembling the staircase without asking permizsi on, nod for filing a pergonal injury suit.

Fuesting v, Lafmeete Parish Bavou Vermilion Disse 2006 U8, App. LEXIS 28135 (5th Cir. Nov. 14, 2006).

Michagl Fuesting's boat allided with an unmarked. sunken shrimp boat. The panish district, with permission from
the shrimp boat™s owner, had previouslhy tned o refloat and remove the shrimp boat from the nver, but was
unsuccessful. Fuesting brought a claim against the parish and its insurer under the Wreck Act and a negligence
claim under general mantime law, The United States District Court of the Western District of Lowsiana granted
summary judgment in favor of the parish and itz insurer. citing the distnict’s immunity from suit under local law.
The Court of Appeals for the Fifth Circuit reversed that decision holding that an entitv that enters into a towing
contract may be considered an operator under the Wreck Act. The Fifth Circuit remanded the case 1o the district
court to consider several matters. including whether the district waz immune from suit under the under the U S,
Constitulion.

Mississippi
Sterra Club v, Mississippd Environmentol Qualiny Permir Board, 2006 Miss, LEXIS 6537 (Miss. Nov, 30, 20006).

Alfter the Mississippi Environmental Qruality Permit Board 1ssued an air pollution control permit to the owner of
a pig farm. several residents around the farm appealed the permit. The Oktibbeha Countv Chancery Court upheld
the permit board s dacision. The Mississippn Supreme Court upheld the chancery court’s ruling, finding that tha
parmit provided adequate controls that complied with regulation requirements and that the permit board had
comrecthy interpreted the state™s Air Quality Standard APC-5-4

Texas
Llnited States v Kun Yun Jho, 2006 US. Dist. LEXIS 87493 (D. Tex. Dec. 4, 2006).

A chief engineer of a vessel and the vessel’s owner were charged with violating several U.S. Coast Guard
regulations for failing to mamtain an Oil Record Book for the vessel, The owner and chief engineers were not
charged with polluting U8, waters, 5o it could only pursue civil penalties for violations of the regulations by
foreign-flag ship personnel under the United Nations Conference on the Law of the Sea.

SIXTH CIRCUIT

West American fnsurance Co. v Prewinr, 2006 US. App. LEXIS 302835 (6th Cir. Dec. 8. 2006).

After a dam was constructed in a creek. a lake formed on privatelyv owned land. The lake was located behind the
fence of a property owner and several neighbors sought a declaratory judgment that the creek was a statutory
navigable stream and that its waters, including the lake, are owned by the state, giving the public access [or
fishing. boating, and recreational purposes. The District Court of Corvell County, Texas. enjoined the owner
from interfening with public access to the stream and the lake. On appeal, the Texas Tenth Distnet Court of
Appeals held that only the stream was a navigable water available for public use under Texas Natural Resources
Code Annotated & Z1.001(3).

NINTH CIRCUIT

California Sportfishing Protection Afliance v FERC, 2006 LS, App. LEXIS 30412 (9th Cir. Dec. 12, 2006),

The Califormia Sportfishing Protection Alliance and other environmental groups brought sunt to review the
Federal Energy Regulatory Commission’s decision nol (o imitiate a formal consultation with the National Marina
Fisheries Service about a Pacific Gas and Elecinc hvdroelecine project. The Minth Circuit held that there was no
action that inggered the Endangered Species Act’s consultation requirement, since the thirty-vear license was
issued in 1980 and the only relevamt agency action under contemplation was the renewal of the license.

Llnited States v Chregon, 2000 U5, App. LEXIS 20663 (h Cir. Dec, 4, 20006)

The Yakama Mation brought an action to enjoin the Wenatchi Tribe from fishing at their aboniginal fishery. The
United States District Court for the Distnet of Oregon ruled in favor of the Y akama MNation, reasoning that an
action brought on behalf of the Wenatchi Tribe in 19#4 had a res judicata effect on the current proceeding. The
Court of Appeals for the Fifth Circuit reversed the decision, because the 1994 action dealt with treaty fishing
rights, not fishing rights in general.

Peru v, USS Mo, Memaowiol Associarion, 20006 U8 App. LEXIS 28859 (Yth Cir, Nov. 20, 2006),

A tourist was injured while climbing a ladder aboard the naval-histoncal museum in the USS Missoun. The
tounist brought a neghigence action, invoking mantime junsdiction. The United States District Court for the
District of Hawai dismissed the case for lack of jurisdiction. The Ninth Circuit affirmed the distnet court’s
ruling and dismissed the case, since the defective ladder could not possibly have disrupted mantime commerce, a
requirement for mantime junsdiction to be invoked

ELEVENTH CIRCUIT

Llnited States v Ardifa-Rengifo, 2006 US. App. LEXIS 29093 {11th Cir. Nov. 22, 2006).

The United States Coast Guard boarded a vessel and found 99 bales of cocaine. The distnict court gave one of the
crew an enhanced sentence, based on the fact that he was the captain of the vessel. The “captan™ appealed the
severily of his sentence  The Eleventh Circuat Court of Appeals affirmed the district court’s caplain
enhancement. since the defendant was paid more than the other crew. had navigational equipment before the trip.
the crew considered him to be the captan, and he sometimes drove the boat.

Florida
Sterra Club v, United Srates Army Corps of Engineers, 2006 1S, Dist. LEXIS 85132 (D, Fla. Nov. 19, 2006).

The Sierra Club and the National Resources Defense Council filed suits against the Army Corps of Engineers
claiming that a regional general permit was issued in violation of the Clean Water Act (CWA). The permit
authonzed the dredge and 0ll of wetlands. The District Court for the Middle Disinet of Florida ruled in favor of
the Corps. finding that the Corps” could use the special and general conditions of the permit to make its CWA
pre-permmit minimal effects findings under 33 US.C.5 § 13440e)(1)

AMid-Charntahoochee River Users v. Florida Department of Environmental Protection, 2006 Fla. App. LEXIS
19557 (Fla_ 15t DCA Nov. 22, 2006).

The Flonda Department of Environmental Protection denied a permit application by the U.S. Armv Corps of
Engineers regarding the dredging of a niver. The Mid-Chattahoochee River Users, an association of public and
private corporations in Georgia and Alabama. petiioned the Department for an administrative heanng. which
was denied on the basis that the group lacked standing, The court found that the association’s economic injury
wag not the type of injury that an administrative hearing was designed to prodect and affirmed the dismissal of
the complaint

DC CIRCUIT

District of Columbia

Aszociation of Community Organizations for Beform Now v, FEMA, 2006 U5, Dist, LEXIS 86048 (D.DLC, MNow,
29, 2006).

The Federal Emergency Management Agency terminated short-term housing benefits for hurricane evacuees and
attermnpied to transfer the evacuees into 1ls long-term rental housing assistance program under § 408 of the
StafTord Disaster Relief and Emergency Assistance Act. Duning the transition. the computer program that was
mtended to automatically make benefit terminations left thousands without any benefits and generated form
letters lacking detailed explanations for the benefit denials. The court ruled that FEMA violated the Due Process
Clause when it Failed to give meaningful notice of why the benefits were demied
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