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This case study focuses on the relationship between aquaculturists, homeowners, the state
regulatory agency, and legislators in Virginia, specifically events surrounding the resurgence of

aquaculture in the Lynnhaven River (the “Lynnhaven” or the “River”) as water quality has improved.

The case study explores the background behind the conflicts on the River, summarize attempts

to provide resolution, discusses the handling of similar use conflicts in other parts of the country,

and provides recommendations for next steps in dealing with the conflicts.

This case study was prepared by the Virginia Coastal Policy Center at William & Mary Law School using federal funds under
award number NA17OAR4170239, “Overcoming Impediments to Shellfish Aquaculture,” funded by the National Oceanic
and Atmospheric Administration, U.S. Department of Commerce. For more information about the project, please visit
http://nsglc.olemiss.edu/projects/shellfish-aquaculture. The statements, findings, conclusions, and recommendations are those
of the authors and do not necessarily reflect the views of NOAA or the U.S. Department of Commerce.

I. The Lynnhaven River – Water Quality and Aquaculture

The Lynnhaven River is the largest tidal estuary in Virginia.1 Located entirely within the City

of Virginia Beach, the Lynnhaven River Basin covers sixty-four square miles and includes one

hundred and fifty miles of shoreline.2 The area is urbanized and densely populated, with

approximately 225,000 people – more than half of the City’s population – and almost 4,500

single-family homes.3 Additionally, the area includes public access points, marinas, boat launch
facilities, waterside restaurants, and First Landing State Park, which commemorates the 1607

landing of the settlers who eventually formed Jamestown, the first permanent English

settlement in North America.

Historically, the Lynnhaven was a bountiful oyster-producing tributary. The River’s long

growing season, salinity levels, and nutrient rich intertidal areas make it a prime area for oyster

aquaculture. According to journals kept by George Percy, who sailed with Captain John Smith,
in 1607 a landing party went ashore at Cape Henry and surprised a group of Native Americans

eating oysters.4 The oysters became known for their salty taste and large size. Diamond Jim

Brady is said to have indulged in three dozen Lynnhaven oysters in one sitting and Sinclair

Lewis wrote about Lynnhaven oysters in Babbitt and Main Street.5 Additionally, after

attending an oyster roast at Cape Henry, President Taft “declared that with oysters never so

good to him before he had eaten so many that he felt like an oyster.”6

Unfortunately, water quality concerns started to take a toll as early as 1930, when the Virginia

Department of Health’s Division of Shellfish Sanitation (VDH) closed a section of the River
to shellfish harvesting due to high levels of fecal coliform bacteria.7 In 1971, VDH closed the
entire River to shellfish harvesting.8 The Virginia Department of Environmental Quality (DEQ)

listed the Lynnhaven as impaired under Section 303(d) of the Clean Water Act in 1998.9

DEQ developed a Total Maximum Daily Load (TMDL) for the Lynnhaven for fecal coliform in

1.

Lynnhaven River Ecosystem Restoration, U.S. ARMY CORPS OF ENG’R.

2. Id.

3. Lynnhaven River Watershed Application for Federal No Discharge Zone Designation, VA. DEP’T OF ENVTL. QUALITY.
4. Peggy Sijswerda, Salty, Slippery & Delicious, VIRGINIA LIVING (Dec. 3, 2010).
5. Id.

6. Krys Stefansky, A Home Fit for a President, THE VIRGINIAN-PILOT (Nov. 9, 2009).
7. Lynnhaven River Watershed Application, supra note 3.

8. Annual Report of the Department of Conservation and Recreation, VA. DEP’T OF CONSERVATION & RECREATION 55 (2009).
9. Id. at 1.
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2004 and began TMDL implementation in 2006.10 Subsequently, 27 percent of the River opened

to shellfish harvesting in 2007 – the first commercial harvest in decades – and currently 47
percent is open.11

II. Improved Water Quality and Conflicting Uses

Water quality improvement within the Lynnhaven resulted from a combination of regulatory

action and local stakeholder engagement.12 When it formed in 2002, the nonprofit organization
Lynnhaven River NOW set the ambitious goal of people being able to eat Lynnhaven oysters

by 2007 – in time for the 400th anniversary of the English landing at Cape Henry. Having a

goal that people could truly understand and relate to, instead of speaking in terms of pollutant

levels and water quality, was key to the organization’s success.13 The clearly defined goal and

concrete benefit of being able to consume a Lynnhaven oyster made it easier for the public to

understand the purpose of the proposed actions. Collaborative partnerships were also key. In

addition to an active nonprofit organization, the local government was on board as well. A city
employee served as the first Executive Director of Lynnhaven River NOW, which helped to
foster trust and cooperation between the two entities.14

Increases in Virginia Beach’s population along the waterfront, coupled with the growth of
nearshore aquaculture operations as the River reopened to shellfish harvesting, have led to

conflicts concerning the use of the River. As aquaculture farming methods have shifted from

traditional on-bottom operation to the use of cages closer to shore, riparian property owners

have voiced concerns about privacy, noise, property values, boating safety, and water access.15
Concerns for recreational users include safety and water access, and for business owners along

the shoreline there are aesthetic concerns related to noise and visual impacts of aquaculture
operations. On the other hand, the interests of the aquaculturists focus on the importance of

their economic livelihood, the contribution of the industry to the Commonwealth’s economy,

10. Section 319 Nonpoint Source Program Success Story, EPA (2009).

11. Total Maximum Daily Loads At Work In Virginia: Restoring The Legendary Lynnhaven Oysters, EPA; 2015 Annual Report,
LYNNHAVEN RIVER NOW.

12. Shana Campbell Jones, Making Regional and Local TMDLs Work: The Chesapeake Bay TMDL and Lessons from the
Lynnhaven River, 38 WM. & MARY ENVT’L L. AND POL’Y REV., 277, 306 (2014).

13. Morris, John C. et al., Collaborative Federalism and the Emerging Role of Local Nonprofits in Water Quality Implementation,
44 J. OF FEDERALISM, 508-09 (2014).

14. Id.

15. Lynnhaven Work Group Presentation, VA. MARINE RES. COMM’N [hereinafter Lynnhaven Presentation].
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water quality improvements, the history of aquaculture within the area, and their adherence

to the existing regulatory process that is in place to manage the resource.16

Specifically at issue in this situation is the use of on-bottom cages, or cages no more than twelve

inches above the substrate. Provisions regarding the leasing, growing, and harvesting of

shellfish are found within the Virginia Code and Virginia Administrative Code. Virginia Code

§ 28.2-603 authorizes the Virginia Marine Resources Commission (VMRC) to lease certain

oyster grounds for the planting or propagating of oysters. VMRC regulations allow for the

placement of on-bottom cages within leased grounds without the need for any additional
permits or authorizations.17

In 2016, there were 165 regular oyster ground leases comprising 2,397 acres in the Lynnhaven
River. These leases were held by 55 individual leaseholders. Of that, the approximate area being

used for on-bottom cage aquaculture was 9.93 acres – approximately 0.004 percent of the total
leased area.18

III. Proposed Legislation and Resulting VMRC Workgroup

Prompted by complaints from waterfront property owners regarding the impact of aquaculture

operations,19 Senator Bill R. DeSteph, Jr. (R-Virginia Beach) introduced multiple aquaculture-

related bills during the 2016 General Assembly. For example, he introduced Senate Bill 29820

to increase the annual rent associated with a general oyster ground lease from $1.50 an acre to
$5,000 an acre and Senate Bill 25421 to suspend the Virginia Marine Resources Commission’s

assignment or transfer of general oyster grounds within the Lynnhaven River until July 1, 2017.
Although Senator DeSteph ultimately withdrew both bills from consideration,22 their introduction

prompted a conversation on the issues surrounding the Lynnhaven. Recognizing the need to
16. See, e.g., Noah Trombly et al., Working Waterfronts: On History, Conflicts, and Finding a Balance; Case Studies of the Lynnhaven
River, the Ware River, and the Eastern Shore of Virginia, VA. COASTAL POLICY CTR. Section III(B) (2016); Dave Mayfield, Virginia

Regulators Leave Lynnhaven Oyster Rules Unchanged; Lawmakers Invited to Weigh In, The Virginian-Pilot (September 27,

2016); Dave Mayfield, Lynnhaven Group Passes Along Proposals to Ease Oyster Conflicts, The Virginian-Pilot (July 29, 2016).

17. 4 VA. ADMIN. CODE § 20-335-30 (2016).

18. Lynnhaven Presentation, supra note 15.

19. Will Armbruster, Legislator withdraws bill raising oyster leases, ABC 8 NEWS (Jan. 29, 2016).
20. S.B. 298, Gen. Assemb. (Va. 2016) (proposed bill).
21. S.B. 254, Gen. Assemb. (Va. 2016) (proposed bill).
22. See proposed bills, supra notes 20 and 21.
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explore these conflicts further, VMRC placed a moratorium on new leases in the Lynnhaven
and formed a study group of thirteen stakeholders to “review and make recommendations to
address use conflicts associated with the commercial use of leased oyster ground and impacts

to properties and other uses of the waterway within the heavily utilized Lynnhaven River

System.”23 The thirteen stakeholders included four individuals with ties to the aquaculture
industry, one VMRC associate commissioner, one nonprofit organization representative, one

police officer, and six property or business owners along the Lynnhaven.24 Over a period of

four months, the workgroup met multiple times in Virginia Beach, as well as at VMRC’s main

office in Newport News. One meeting was a river field trip that enabled workgroup members

to observe and review the aquaculture activity in person.25

Workgroup members identified fifteen potential topic areas for discussion:
1. Lease application notification process,

2. Lease marking and marking of aquaculture structures,

3. Liability for leaseholders and boaters,
4. Visual impacts of markers and cages,

5. Property value (highland or upland) impacts,
6. Safety issues,

7. Navigation issues,

8. Prohibition of dredging through leased areas,

9. General user conflicts (commercial/recreational),

10. Lease term limits,

11. Lease use plan requirements,

12. Designation of areas not to be leased,

13. Abandoned gear,

14. Riparian rights and riparian shellfish leases, and

15. Leasing areas as a “land grab” – not for aquaculture operations, but to bar others
from leasing the area.26

23. Commission Actions Jan. 26, 2016, VA. MARINE RES. COMM’N (2016).

24. E-mail from Ben Stagg, Director, Shellfish Leasing and Mapping, Engineering/Survey Department, Va. Marine Res. Comm’n
(September 26, 2018) (on file with author).

25. Report of Recommendations from the Lynnhaven River Shellfish Workgroup, VA. MARINE RES. COMM’N 1 (2016).
26. Id. at 1-2.
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Workgroup discussion of these topics resulted in seven recommendations. Five of the

recommendations had a split vote. These included modifying the regulation regarding on-

bottom structures to require a permit for such structures; if no permit required for on-bottom

structures, then require a buffer between the structures and adjacent property; close certain

designated areas of the Lynnhaven to leasing; provide VMRC with the authority to require a
use plan for leases; and support a revision of the Code of Virginia to allow municipal dredging

projects through leased grounds to proceed with compensation to the leaseholder. The two

unanimous recommendations were requiring boater safety courses to include aquaculture

education and improving the adjacent property owner notification process associated with
oyster ground leases.27

VMRC considered the workgroup’s recommendations, but ultimately chose not to amend its
regulations governing oyster leases.28 As a result, in the Virginia General Assembly’s 2017

Session, additional aquaculture bills were introduced. Senate Bill 114529 and House Bill 229830

proposed reducing the amount of linear shorefront required for a property owner to quality

for a riparian oyster ground lease. Senate Bill 114431 and House Bill 229732 proposed revisions
to the notification procedure associated with oyster planting grounds, requiring that VMRC

not only provide notification via newspaper but also on the VMRC website and via mail to

adjacent property owners. While the proposed reduction in shorefront to qualify for a riparian

lease did not succeed, the revised notification procedure passed.33

As a result, the number of protested oyster ground lease applications increased. Currently,
approximately 25-30 percent of the applications are protested.34 Protests may be filed for any

reason and can sometimes draw out the application process for years.35 If the protest cannot be
resolved, a public hearing is held at a regular VMRC meeting. Final action regarding the lease

application is based upon a staff report and recommendation, as well as any comments
27. Id. at 2-6.

28. Commission Actions Sept. 27, 2016, VA. MARINE RES. COMM’N (2016).
29. S.B. 1145, Gen. Assemb. (Va. 2017) (proposed bill).

30. H.B. 2298, Gen. Assemb. (Va. 2017) (proposed bill).
31. S.B. 1144, Gen. Assemb. (Va. 2017) (proposed bill).

32. H.B. 2297, Gen. Assemb. (Va. 2017) (proposed bill).

33. See proposed bills, supra notes 29 and 30; see also VA. CODE ANN. § 28.2-606 (2017).

34. Interview with Ben Stagg, Director, Shellfish Leasing and Mapping, Engineering/Survey Department, VA. MARINE RES. COMM’N
(Feb. 12, 2018).

35. Id.
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received prior to or during the public hearing. VMRC actions are appealable to the Circuit
Court in the locality where the application is located.36

Although the revised notification procedure addressed some of the concerns raised by the

workgroup, significant issues remain within communities along the Lynnhaven and other

waterways in the Commonwealth. Therefore, additional action is needed to sufficiently manage
these use conflicts.

IV. Management of Similar Use Conflicts

To guide the development of potential solutions, the Virginia Coastal Policy Center reviewed
approaches taken to similar use conflicts – specifically, the balancing of use conflicts on the

York River in Gloucester County, Virginia; geoduck farming within the Puget Sound in
Washington State; and livestock grazing permits on federal public lands in the midwest.
York River Use Conflict in Gloucester County

The Middle Peninsula Planning District Commission (MPPDC) identified water use conflict
as the top priority during its Legislative Program Development Process in 2006.37 Recognizing

the shift from an historical working waterfront to residential development along the shoreline,
the MPPDC established the York River Use Conflict Committee to evaluate use conflicts and
provide public policy recommendations for local governments to address the conflicts.38 The

committee included representatives of local government, water-dependent industry, and

environmental nonprofit organizations, as well as a scientist from the Center for Coastal
Resources Management at the Virginia Institute of Marine Science.39

Feedback and discussion from a public forum on the topic held by MPPDC and the National

Oceanic and Atmospheric Administration’s Virginia Sea Grant Coastal Communities and

Development Program served as the foundation of the committee’s work.40 Educational materials
were developed to ensure that all members had a common understanding of the uses on the
36. Oyster Ground Leasing Public Information Session, HAMPTON CMTY. DEV. DEP’T & VA. MARINE RES. COMM’N (2014).
See also VA. CODE ANN § 28.2-1205(F) (2005).

37. York River Use Conflict Committee Report and Recommendations, § 1, p. 3 (2008).
38. Id.

39. Id., at Acknowledgements 1.
40. Id. at § 2, p. 6.
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York River and the legal and regulatory framework governing those uses.41 Committee

members took part in facilitated meetings, completed homework assignments, and visited the

site of a commercial aquaculture operation.42 Additionally, Virginia Sea Grant funded a GIS

analysis to identify water-dependent uses, current regulations, existing infrastructure,

proposed public improvements, and ecosystem habitats in portions of Gloucester County.43

After the educational phase of the committee’s work, members completed template worksheets

to identify various uses within the jurisdiction of local government and began to identify and
prioritize conflicts associated with those uses.44 First, members analyzed the relationship

between various governmental units and the combination of use categories. Second, members
created a matrix to identify the issue areas associated with various conflicts. This process

enabled members to consider both sides of the conflict at issue.45

The committee unanimously agreed upon seven recommendations for Gloucester County, and

proposed action steps for each recommendation. The recommendations included the

development and adoption of a coastal living policy; designation of the County’s land, air, and

water boundaries within the Comprehensive Plan and supporting maps; taking no action with

respect to the regulation of aquaculture within the County’s jurisdiction; development of a
policy for the protection of working waterfront infrastructure; development of a waterfront

outdoor lighting ordinance; adoption of an ordinance to restrict floating homes; and
development of a master plan for public access infrastructure.46

The Gloucester County Board of Supervisors approved all seven recommendations.47

Ultimately, the County has not adopted ordinances for waterfront outdoor lighting or restrictions
on floating homes. The County has done some work with respect to drafting a coastal living
policy and working on a master plan for public access, but neither of these are complete.48

The County did include designations of its land, air, and water territorial boundaries within
41. Id. at § 3, p. 7.
42. Id.

43. Id. at § 2, p. 6.

44. Id. at § 4, p. 18.

45. Id. at § 4, p. 19.

46. Id. at § 5, pp. 22-33.

47. Gloucester Cty. Bd. of Supervisors, Feb. 17, 2009 Meeting Minutes 1, 7-10 (2009).

48. E-mail from Anne Ducey-Ortiz, Dir. of Plan. and Zoning, Gloucester Cty. (May 30, 2018) (on file with author).
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its Comprehensive Plan49 and amended the definition of aquaculture within its zoning

ordinance50 to specify that the County does not regulate aquaculture beyond mean low water.
The County has included the protection of working waterfronts as a goal within its Comprehensive
Plan and is working on adopting zoning to create a working waterfront district.51

Geoduck Farming in Puget Sound, Washington

The expansion of commercial geoduck farming in Puget Sound has led to opposition from
waterfront property owners and conservationists because of concerns related to the

environmental impact of the operations.52 Geoducks are large clams found in the tidelands

that weigh an average of 2.07 pounds when mature.53 On the one hand, a permitted geoduck

aquaculture operation brings economic benefit to the region.54 On the other hand, there are

concerns regarding the impacts on aesthetics, recreation, land use, and the environment.55 The

aquaculture operations at issue include placing seed clams in the sand and then protecting the

clams with PVC tubes that are draped with netting. After two years, the geoducks are burrowed

safely underground and the protective gear is removed. To extract mature geoducks, low-

pressure water hoses are used to liquefy the surrounding sediment.56

In 2007, the Washington State Legislature requested that Washington Sea Grant establish a
research program to evaluate the possible effects of geoduck aquaculture in Puget Sound.57

Although this research, conducted from 2007 to 2013,58 found no serious impact, it did little

to ease the concerns of waterfront property owners and conservationists regarding the

environmental impact of geoduck operations. Therefore, Washington Sea Grant conducted a
two-year study into the social and policy aspects of the conflict.59
49. Gloucester County Comprehensive Plan, GLOUCESTER CTY., VA. (Feb. 2016).
50. Gloucester Cty., Va., Code of Ordinances App. B, Art. 2, § 2-1 (2017).
51. E-mail, supra note 48.

52. Laura Wilson, Washington Sea Grant researchers seek paths forward in local conflicts over geoduck farming, NOAA & Sea
Grant, News (Aug. 1, 2017).

53. Fishing & Shellfishing, WASH. DEP’T OF FISH & WILDLIFE.

54. C.M. Ryan et al., Digging Deep: Managing Social and Policy Dimensions of Geoduck Aquaculture Conflict in Puget Sound,
Washington, 45 J. COASTAL MGMT. 73, 74 (2017).

55. Id.

56. Id.

57. Id.; S.S.H.B. 2220, Gen. Assemb. (Wash. 2007); Final Report, Geoduck Aquaculture Research Program, S. AGRIC., WATER &
RURAL ECON. DEV. COMM. ET AL. (2013).

58. Final Report, supra note 57; Shining a Light, WASHINGTON SEA GRANT.
59. C.M. Ryan et al., supra note 54.
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There were two key elements of the study. First, stakeholder interviews were conducted to

determine the main areas of concern.60 Representatives of industry, government, environmental

organizations, and homeowners were asked a series of open-ended questions that enabled the

study team to identify six main categories of concern: aesthetic, recreational, land-use, ecological,
political/regulatory, and economic.61 Second, hearing board decisions62 were analyzed to

identify common themes. A review of nine decisions found similar concerns to those identified

in the stakeholder interviews – ecological, aesthetic, and recreational impacts from the industry.63

Ultimately, the study recommended three strategies to build trust between the stakeholders.
First, best management practices for the industry should be practiced and publicized, such as

“harvest time and consideration for spawning fish[.]”64 Second, best available science should

be explicitly incorporated into the permitting process. And third, stakeholders should work
together to collect data and analyze facts to reach shared decisions on the issues. The study

was just published in 2017, so it is too soon to analyze its impacts at the time of publication of

this case study.

Livestock Grazing Permits on Federal Public Lands

Conflicts related to livestock grazing on federal public lands came to the forefront during the

Bundy cattle trespass situation in Nevada in 2014,66 and again during a militia’s occupation of

public lands at Malheur National Wildlife Refuge in Oregon in 2016.67 Both situations

exemplified the ongoing property rights conflict associated with livestock grazing permits on

federal public lands in the western United States, as farmers and ranchers conflict with federal
agencies over land management decisions.
60. C.M. Ryan et al., supra note 54, at 73-89.
61. Id.

62. “Washington State has established three environmental and land use hearings boards, which provide quasi-judicial forums

that can shape policy. The Shorelines Hearings Board responds to appeals regarding the compliance of permits with the state’s
[Shoreline Management Act], the Growth Management Hearings Board addresses land-use disputes, and the Pollution Control

Hearings Board hears appeals regarding decisions made by [state] agencies.” Id. at 78-9.

63. Id. at 73-89.
64. Id. at 83.

65. Id. at 85-86.

66. Andrew Prokop, The 2014 controversy over Nevada rancher Cliven Bundy explained, VOX (May 14, 2015), (rancher grazed

cattle on public land without paying the required fees and a stand-off resulted when the federal government came to confiscate
the cattle).

67. Tay Wiles, Malheur occupation, explained, HIGH COUNTRY NEWS (Jan. 4, 2016), (individuals occupied the Refuge because of
their belief that the federal government should return public lands to the state for management).
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The United States Bureau of Land Management manages approximately 18,000 livestock
grazing permits on 155 million acres of its land.68 Additionally, the United States Forest

Service’s (USFS) federal grazing program includes almost 6,000 permittees and covers more

than 100 million acres of its land.69 BLM livestock grazing permits are issued for up to ten
years and include additional conditions related to the classification of livestock, the allotment

to be used, amount of use, and period of use.70 Applicants must own or control base property,

meaning private property that can serve as a base for the livestock operations.71 Additionally,
applicants must own or control livestock72 and adhere to the allotment management plans or

other applicable activity plans included within the permit’s terms and conditions.73 Similar
timeframes and requirements also apply for USFS term grazing permits.74

At the core of such conflicts are whether grazing permits are categorized as rights or

privileges.75 While the Taylor Grazing Act of 193476 – which created the basis of current federal

grazing policy – clearly states that grazing permits “shall not create any right, title, interest, or

estate in or to the lands[,]”77 the grazing permits are intricately tied to base property.78 As
competing uses, such as conservation and recreation, have gained support and pressured

federal agencies to reduce the terms and conditions associated with grazing permits, permittees
have expressed concern about the impact on their base property values and the overall

sustainability of their grazing operations.79

One approach used to help resolve these conflicts is that environmental organizations have

purchased base properties and the associated federal grazing permits. For example, a
conservation group called The Grand Canyon Trust purchased base properties and the

associated federal grazing permits to further their conservation strategies. However, due to
68. Livestock Grazing on Public Lands, BUREAU OF LAND MGMT.
69. Grazing Statistical Survey, U.S. DEPT. OF AGRIC. 1 (2016).
70. 43 C.F.R. § 4130.3-1 (1995).
71. Id. § 4100.1(a) (1995).
72. Id. § 4130.7 (1995).

73. Id. § 4120.3(d) (1996).

74. 36 C.F.R. § 222.3 (1981).

75. Shawn Regan, Managing Conflicts Over Western Rangelands, PERC (Jan. 21, 2016).

76. 43 U.S.C. §§ 315-315(r) (1934).
77. Id. § 315(b).

78. Regan, supra note 75, at 4.

79. Id. See also Christi Turner, Rancher vs the BLM: A 20-year standoff ends with tense roundup, HIGH COUNTRY NEWS
(Apr. 11, 2014),
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the desire to retain control of the grazing permits, the group ended up purchasing the

minimum number of cattle required under the permits.80 The Nature Conservancy (TNC)

purchased Dugout Ranch in Utah and the associated federal grazing permits. Again, to avoid

losing control of the grazing permits, TNC continued to utilize the ranch as a livestock

operation.81 Other groups have purchased the base properties and retired the associated

grazing permits via an agreement by the BLM or USFS to formally change the area’s

management plan and cancel the grazing allotment.82 However, these management plans are

typically revised every 10 or 15 years, at which time the grazing allotment could be re-opened.83

While innovative approaches for overcoming regulatory barriers are possible, overall the

conflicts would be reduced and mutual solutions between conservation groups and ranchers

would be more common if those barriers did not exist and property rights were better

defined. Additionally, more permanent solutions could be developed to provide greater

certainty in these situations. For example, while some organizations have attempted to

address the situation by purchasing base properties and retiring the associated grazing

permits, these decisions can be changed at a later date. These conflicts underscore the need

for the legal and regulatory framework to match the overarching policy goal for management
of the natural resource.

A significant step was taken in September 2017, when BLM began an outcome-based grazing
initiative meant to improve the management of grazing on public lands by offering more

flexibility for farmers and ranchers to respond to on-the-ground conditions.84 Rather than the

typical grazing authorization that is based on process and prescription, the outcome-based
approach seeks to emphasize conservation performance, ecological outcomes, and cooperative

management of public lands.85 In March 2018, BLM announced eleven Outcome-Based

Grazing Authorizations to serve as demonstration projects for the program that will serve
as models for the development of guidance and best management practices for future

authorizations under the program.86
80. Regan, supra note 75, at 22-23.
81. Id.

82. Id. at 27.
83. Id.

84. Livestock Grazing, supra note 68.

85. BLM Offers Livestock Operators Increased Flexibility Through Outcome-Based Grazing Authorizations, BUREAU OF LAND MGMT.
86. BLM Announces Outcome-Based Grazing Projects for 2018, BUREAU OF LAND MGMT.
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V. Recommendations

The formation of an additional stakeholder workgroup to undertake a comprehensive

evaluation of the legal and regulatory framework associated with aquaculture in the

Commonwealth is needed to adequately address these use conflicts.87 As noted with similar
use conflicts along the York River, in Puget Sound, and on federal lands in the western United

States, a key element of use conflict resolution is to foster the development of trust among the

various stakeholders through communication and education. Early stakeholder involvement

and communication, as well as public outreach efforts, are critical to successful information
gathering and issue framing.

In designing the process for stakeholder engagement, there are multiple elements to consider.
First, in forming the stakeholders group it is important to identify representatives of as many

viewpoints as possible, and to have all viewpoints represented in a balanced manner. Second,
stakeholder meetings should be facilitated to ensure the formation of proper ground rules and

development of a comprehensive work plan with full participation by all. Third, stakeholders

should be provided with clear expectations of the group’s role and how its work will be utilized.

The discussions should be focused toward development of permanent solutions, to avoid
recurring revisitation of the issues as gubernatorial administrations change. Fourth, adequate

time must be given to discussing and listening to all viewpoints in order to build trust between
stakeholders and regulators. Fifth, stakeholders should be briefed on regulatory approaches

used successfully in other states, to encourage innovative thinking.

Early in the process, a public forum or other method of soliciting information should be

employed to gauge the level of stakeholder knowledge associated with different aspects of the

issue and determine what type of information is needed to bring individuals within the group
to common understanding. The recommendations of the 2016 VMRC workgroup could be

incorporated into this process for further consideration. For example, if a pre-meeting survey
is provided to identified stakeholders, one piece of information to solicit could be their thoughts

87. The Virginia Secretary of Natural Resources formed an Aquaculture Work Group in Summer 2018 to address a limited range
of issues related to aquaculture in Virginia. Secretary of Natural Resources Matthew Strickler Convenes Work Group to

Promote Sustainable Growth of Virginia’s Clam and Oyster Economy, Press Release, Va. Office of the Governor, (Aug. 16, 2018).

The work group is still underway at the time of publication of this case study, and it is an advisory group to the Secretary so

its meetings are closed to the public. It is therefore unknown at this point whether the work group will make any consensus

recommendations that could be adopted by the Virginia General Assembly. Additionally, its focus on certain specific issues
in a limited timeframe means that the group probably will not develop permanent solutions for all of the conflicts.
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associated with the recommendations provided by the 2016 workgroup. It would be important

to craft the associated survey questions in a manner to obtain information on not only whether

stakeholders support or oppose the policy recommendations, but also the reasons for their
positions. When there is a common understanding of the perspectives associated with the

various uses of the natural resource, the parties involved are better equipped to work toward

a collaborative solution.
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