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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
NEWPORT FISHERMEN’'S WIVES, ™
INC., an Oregon nonprofit corporation,
CITY OF NEWPORT, LINCOLN
COUNTY, andPORT OF NEWPORT,

P laintiffs, Civ. N0.6:14cv-01890-MC

V. OPINION AND ORDER
UNITED STATES COAST GUARD, an
agencyof the United States Department of

Homeland Security

Defendant.

MCSHANE, Judge:

The CoasGuard Air Facilty locatedin Newport, OregorfAIRFAC Newport) is a
detachment of Air Station North BendlIRFAC Newportsustains a single Vi85 helicopter
and fourperson crew on a rotating twesftgur hour basisin early October 2014he city of
Newport received notice thaAlRFAC Newportwould be closed on November 30, 2014 (later
delayed unti December 15, 2014fter nedy three decades in operatidalaintiffs, concerned
with the lossof this local search and resc{®AR) resource, petiticed this Court teenjoin the
closure under th&dministrative Procedure Atfor violations of theNational Environmental

Policy Acf and the Homeland Security Att.

! Administrative Procedure Act, Pub. L. No-Z94, 60 Stat. 237 (codified as amended in scattered safions
U.S.C).
% National Environmental Policy Act of 19¢8EPA), 42 U.S.C. §8321-4370h
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While the case was pendingefore this Courtthe Howard Coble Coast Guard and
Maritime Trarsportation Act of 2014was signed into law by the President. The Coast Guard, in
reliance orthe Coble Act, which prohibits closure of AIRFAC Newport until January 1, 2016,
movesto dismiss this litigation as moot.

This Court is aked to considewhether plantiffs’ existing claims are moot antb the
extent those claims are based on future conduct, whether those claiipe &oe adjudication.
Because this Court is unable to formeasonablexpectation that the Coast Guard wil reengage
in allegedly wrongful behavior, this Court finds that plaintiffekisting claims are mootand, to
the extent those clagnare based on future condutipse claimsare ot yet ripe for
adjudication. Thusgefendant’s motion to dismiss, ECF N8, is GRANTED, and plaintiffs’
motion for stay, ECF Na@8, is DENIED.

PROCEDURAL AND FACTUAL BACKGROUND

This actionaroseout of theformerly pending but now cancelled;losure ofAIRFAC
Newportscheduled foNovember 30, 2014 (later delayed unti December 15, 2014)

AIRFAC Newportwas established in 1987 following the tragic loss of the trawler
Lasseigne and its thrgeerson crew in November 1985eeDecl. of Ginny Goblirsch 2, ECF
No. 7. The AIRFAC Newport locatiorwasintendedto faciltate SAR missions between Air
Station Astoria, which is located @futical miles to the north, and Air Station North Bend,
which is located approximately Tiles to the southSeeDecl. of Christopher A. Martin@,
ECF No.19. AIRFAC Newport itself adetachment ofir Station North Bend doesnot house

permanent personndt. at 3. Instead, each day, a M6b helicopter crewed by a pilot, copilot,

® Homeland Security Actof2002, Pub. L. No. %6, 116 Stat. 2135 (codifieds amended in scattered sections of
U.S.C).

* Howard Coble Coast Guard and Maritime Transportation A22b4(Coble Act) Pub. L. No. 11281, 128 Stat.
3022 (codified in scagtred sections of U.S.C.).
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fight mechanic, and rescue swimmer, travels from Air StationtiNBend to AIRFAC Newport
and remains on standby for a twefayr hour shift.Id. Following each twentjyour hour shift,
the standby helicopter and crew are replaced by another helicopter andoonefurfGtation
North Bend.ld.
On or about February 2012, the Coast Guard began considering the ofc8URE-AC
Newport and an additional AIRFAC in Charleston, South Cardithaat7. In March 2012, the
Coast Guargreliminarily determined thaboth closures fell under a categorical exclusion to
NEPA.Id.
On April 10, 2013, the Coast Guapdoposed the closures of both AIRFAC locations in
the President’s Budget for Fiscal Year 201d. On April 23, 2013, Coast Guard Commandant
Admiral Robert Papp, Jr. testified before the Senate Committee mméage, Science, and
Transportation regarding the closures. He stated:
The Coast Guard wil also consoldate regional assets where overlapping
capabilties exist by closing Air Facilties in Newport, OR and Charleston,
SC. The 2014 budget ensures that our resources are aligned to our
Nation’s highest priorities in a manner that balances key investments for
the future with sustaining essential inweent in today’s missions and
capabilties that provide the highest return on investment

Id. at 8

On January 17, 2014, ti@onsolidated Appropriations Atwvas signed into lawThis
Act approvel the Coast Guard'sudgetrequestwhich includedboth proposed closurekd.

In a letter received October 2, 2014, Rear Admiral R. T. Gromlichieabtifance

VanderbeckNewport’'s Manager of Airport Operations, that “the Coast Guafd] bacided to

® Consolidated\ppropriations Act, 2014ub. L. No. 116, 128 Sta (codified in scattered sections of U.S.C.).
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close our Air Facilty in Newport, Oregon on NovemBB&r 2014.”Compl. 1, ECF No.1-1 Rear
Admiral Gromiich further provided:
Through targeted investment in vital recapitalization projects, the Coast
Guard has significantly improved our SAR resgom®sture. Specifically,
we have deployed the Coast Guard's Rescue 21 communications and
distress calling system, which provides us with significantly improved
detection capabiity, as well as the abiity to use radio signals to more
efficiently locate maners in distress. In addition, there have been
improvements in safety and survival equipment that greatly increase the
chance of survival and detection for imperiled mariners. Given these
improvements in the overal SAR system, the Coast Guard wil

consablate air operations in Southern Oregon at our Air Station in North
Bend while continuing to meet all national SAR response standards.

Between October 23, 2014 and November 10, 2014, the Coast Guard completed an
environmental kbecklist and made &ategorical Exclusion Determination (CEBSeeDecl. of
Christopher A. Martindl-3, ECF N0.19-3. Pursuant to this CEDhé¢ Coast Guard determined
thatboth AIRFAC closures were exempt under NEPA from additional environmental findings.
Id. at 1.

The Coast Guard subsequently agreed to extend the closures dates for both AIRFAC
locations from November 30, 2014 December 15, 2016eeCompl 5, ECF No.l.

On November 25, 2014laintiffs filed this action seeking to enjoin the Coast Guard
from closing AIRFAC Newportld. at 2-11.

OnDecember 10, 2014;ongress passed the Coble Act, which was later signed into law
by the President on December 18, 20lHe Coble Act provides, in relevant part:

(b) PROHIBITION—

(1) IN GENERAL—The Coast Guard may ret
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(A) close a Coast Guard air faciity that was ipemtion on
November30, 2014; or

(B) retire, transfer, relocate, or deploy an aviation asset from an air
facilty described in subparagraph (A) for the purpose of closing
such facility.
(2) SUNSET-—this subsection is rejled effective January 1, 2016
Pub. L. No. 11281, §225(b), 128 Stat. 3022, 3039.
Following enactment of the Coble Act, the Coast Guard filed this motiorsrtisdi for

lack of jurisdiction.

STANDARD OF REVIEW

To survive a motion to dismiss under RUR(b)(6) a complaint must contain sufficient
factual matter that “state[s] a claim to relief that is plausible dadts.”Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). A claim is plausible on its face when the fatigaltions
allow the court to infer the defendant’s liability based on the aleged cordiiotroft v. Igbal
556 U.S. 662, 663 (2009). The factual allegations must present more than “theossakty
of misconduct.”1d. at 678.

While consigring a motion to dismiss, theo@t must accept all allegations of material
fact as true and constrtieemin the light most favorable to the nramovant. Burgert v. Lokelani
Bernice Pauahi Bishop Trys200 F.3d 661, 663 (9th Cir. 2000). However, the Court is “not
bound to accept as true a legal conclusion couched as a factual alleggdipasan v. Allain
478 U.S. 265, 286 (1986). If the complaint is dismissed, leave éacshould be granted unless
the court “determines that the pleading could not possibly be cured by the allerjadiber
facts.”Doe v. United State88 F.3d 494, 497 (9th Cir. 1995) (citations and internal quotation

marks omitted).
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DISCUSSION

Article Il of the Constitution limits the jurisdiction of federadwts to resolving actual
cases or antroversiesCity of L.A. v. Lyons461 U.S. 95, 101 (1983) (citations omitted). This
imitation “requires that an actual, ongoing controversy exist at all stages of [feckena
proceedings. Pitts v. Terrible Herbst, Ing653 F.3d 1081, 1086 (9tir. 2011) (citation
omitted). If the parties’ dispute no longer exists, or if the parties lack aylegatinizable interest
in the outcome of the litigation, this Court must dismiss dase as modkeed. at 1086-87
(cttations omitted)

Defendant arguethatplaintiffs’ claims have been rendered mootdefendant’s decision
to continueoperations at AIRFAC Newport atide enactment of the Coble Act, which prohibits
closure of AIRFAC Newport until January 1, 20BeeDef.’s Mot. Dismiss6—7, ECF No0.36.
Plaintiffs argue, in response, that the cancelled closureufalisr the “voluntary cessation”
exception to mootnes§eePls.” Mem. Opp'n 45, ECF N0.39. This Court looks to the
“voluntary cessation” exception.

“It is well settled that a defendant’s voluntary cessation of a ogel practice does not
deprive a federal court of its power to determine the legality ofrthetipe.”Friends of the
Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), 1828 U.S. &7, 189 (2000)citation and irernal
guotation marks omitted)]l] f it did, the courts would be compelled to ledtJée defendant. .
free to return to his old waysCity of Mesquite v. Aladdin’s Castle, In455 U.S. 283, 289 n.10
(1982) (citation and inernal quotation marks omitted$ee alsdnox v. Serv. Emps. Int'l Union,
Local 1000132 S. Ct. 2277, 2287 (2012)he party asserting mootness must meet a heavy
burden; it must be absolutely clear that the allegedly wrongful behavianatvitecur if the

lawsuit is dismissedSeeRosemere Neighborhood Ass’n v. U.S. Envtl. Prot. Agégay-.3d
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1169, 1173 (9th Cir. 2009) (cttingaidlaw, 528 U.S. at 189). This burden prevents parties from
evading judicialreview by temporarily altering questionable behaviseeCity News & Novelty,
Inc. v. City of Waukesh&31 U.S. 278, & n.1 (2001) (citations omitted).

Defendant assesthat its cessation is not “voluntaryjecause the Coble Actmpelled
continued operations at AIRFAC NewpdBeeDef.’s Reply Mot. Dismissb, ECF No4l
Consistent withdefendant'sassertion, a statutory change ustially enougho render a case
moot, even if the legislature possesses the power to reenact the statutesddwsuit is
dismised.” Native Vill. of Noatak v. Blatchford38 F.3d 1505, 1%®1(9th Cir. 1994) (emphasis
added);see als@&nith v. Univ. of Wash., Law S¢l233 F.3d 1188, 11985 (9th Cir. 2000)

(“['t is generaly fair to say that when a change of position is wrought bgtat@ty provision,
the change is neither voluntary nor likely to be resiled from at any time fordseeable
future.”). But, this general rule does not apply “where it is virtually certain thatepealed law
will be reenacted.Noatak 28 F.3d at 1510 (citind\laddin’s Castle455 U.S.at289. The law

at issue, section 225(b) of the Coble Acyiigually certainto be repealed: “[t]his subsection is
repeded effective January 1, 2016&s a resultthis Court’'s mootness analysis tuorswhether
there is aeasonableexpectation that the allegedly wrongful behavior will recur if the lawsuit
dismissed.Noatak 38 F.3d at 151(citation omitted) see alsdNormanBloodsaw v. Lawrence
Berkeley Lab, 135 F.3d 1260, 1274 (9th Cir998) (stating that a case may become moot if (1)
subsequent events make it absolutely clear that the allegedly wrongful betzawiot
reasonably be expected to recur and (2) interim relief or events completelyeandaibly
eradicated the effects of thdegkd violation (citations omitted)).

Section 225(bpf the Coble Act issufficient todemonstratehat there isno reasonable

expectatiorthat defendant wil close AIRFAC Newpgptior to January 1, 2016Cf. Smith 233
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F.3d at 1195 (“There can be no real expectation that the alleged wrongscwillnow thatthe
people of the state have prohibited thenPaintiffs, in reliance orOr. Natural Res. Council,
Inc. v. Grossartlf Headwaters, Inc. v. Bureau of Landyt,” andBoardman v. PacSeafood
Grp.,Bcontend that there is a reasonable expectation that defendaciosell AIRFAC Newport
immediately after th€oble Act’s sunset provision takes effédels.” Mem. Opp’n 56, ECF No.
39. This Court looks t@srossarthHeadwatersandBoardman

In Grossarth plaintiffs challengeda Forest Service timber sale, in part, because of the
Forest Service’s alleged failure geepare an Environmental Impact Statement (EiSer
NEPA. 797 F.2d at 1378Nhile litigation was pendingthe Forest Service, as a result of
plaintiffs’ administrdive appealcancelledthe timber sale and directed the preparation of an EIS.
Id. The Ninth Circuitdismissed the action as moot, finding ttie Forest Service’s actions were
not a voluntary cessation, but “instead the result of [plaintiffscessfubdministrative
appeal Id. at 1379. The Ninth Circuit also found that a Forest Service statementtsupgges
future timber sale following preparation dhe EIS wasnot yet ripe for adjudicationid.

In Headwaters plaintiff sought to enjointhe Bureau of Land Management (BLM) and
Janco LoggingCo. (Janco) from logging thrgmiblic domain(PD)units 893 F.2d at 10:34.
At summary judgment, the district court denied plaintiff's reqgt@shjunctive and dclaratory
relief. SeeHeadwaters, Inc. v. Bureau of Land Mgré84 F.Supp. 1053, 105%6 (D. Or. 1988)
(Headwaters Dist. Ct.Pendingplaintiff's appeal,Janco “cut all of théimber” from the three
PD units. Headwaters893 F.2d at 1014BLM subsequently moved to diss plaintiff's appeal

as moot.The Ninth Circuitgranted BLM’s motion,concludng thatit could not “restore the trees

979 F.2d 1377 (9th Cir. 1992).

7893 F.2d 1012 (9th Cir. 1990).

®No. 1:15-108-CL (D. Or. Mar. 6, 2015}pending appealin Ninth Circuit Case No-38257) Plaintiffs submitted
Boardmarfor consideration at oralargumentheld on April 20, 2015.
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which were logged” and that “[tlhe application of the disputed policies uoefigales is too
uncertain and too cormgent uporthe BLM's discretion to permitdeclaratory adjudication
predicated on prejudice to [plaintiff’'s] existing interestsl.’at 101516 (citations and internal
guotation marks omitted)
In Boardmanplaintiffs sought to enjoin Pacific Seafood Grdiigacific) from acquiring

a controling ownership interest in another seafoodgssor, Ocean Gold Seafoo8&eNo.
1:15-108-CL, at1.While ltigation was pending, Pacifgtipulated that it would ndenter into
any purchase transaction with respect to Ocean Gold Seafoadhkile. the Attorney General's
investigation [was] pending. . .. [subject to termination] upowl&@’ prior notice . .. .Id. at
4. Pacificsubsequentiymoved to dismiss thigigation as moot. The district court denied
Pacific’'s motion, explaining:

Pacific Seafood’s stipulation does not negate the parties’ conduct that

occurred since the conclusion of the prior ltigation. More importantly, the

economic environment and ther{@s’ motivation to merge or integrate

remain unchanged. The AG states that Ocean Gold’s current owners

appeared motivated to sell and were not optimistic about finding another
viable purchaser.

Id. at 5 (citations and internal quotation marks omited).
This Court, having considerdgarossarth HeadwatersandBoardmanfinds thatall three
case supportdismissal on the basis of mootneBsr example,n Grossarth the Ninth Circuit

dismissed plainti§’ action despite statements by the Forest Service that it intendedeto “of

° As indicated by the district court, Pacific’s alleged wronig&havior was related to a prior antitrustagtion
Whaley v. Pac. Seafood Grfp:16-cv—3057 (D. Or.), which settledin 2012eeBoardmanNo. 1:15-108-CL, at 2.
In that prior action, Pacific negotiated the acquisitib@@ean Gold during pending litigatiddee idPlaintiffs
moved fora temporary réaining order blocking the proposed acquisitidnPacific subsequently cancelled the
transaction, thereby mooting “plaintiff's concernd” at 2-3. Assuming thaBoardmaris upheld on appeal, this
Court finds that Pacific’s prior behavior distindués it from this case. Unlike Boardmanthe Coast Guard’s
alleged wrongful behavior wasotrelated to any prior action.
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another sale after preparing the EIB97 F.2d at 137¢ In contrast, inthis caseplaintiffs rely

on aless specific, butorespeculativesource the President’s Budget for Fiscal Year 2016.
Consistent withGrossarth HeadwatersandBoardmanthis Court is unable tmrm, based on
the President’s &dget, areasonablexpectation that the Coast Guavdl reengage in allegedly
wrongful behavior SeeGrossarth 797 F.2d at 1379 (“[T]here is in the record before the district
court no basis on which we could form a ‘reasonable expectation’ that tiielbe wirecurrence
of the ame allegedly unlawful conduct .. ..Hpadwaters893 F.2d at 10196 (“The

application of the disputed policies to future sales is too uncertain, andrmyent upon the
BLM's discretion, to permit . .. adjudication predicated on prejudice tol\Maters’ ‘existing
interest.”” (citationand internal footnote omitted)¥ee alsdNoatak 83 F.3d at 1511

(‘[Plaintiff's] fear of possible futue injury is insufficient to constitute a reasonable expectation
that the sam alleged injury wil recur.”)If, ata later time defendant reengages in alegedly
wrongful behaviar plaintiffs may seek to enjoin such behaviothait time SeeHeadwaters893
F.2d at 1016 (“Any further timber sales .. . can be attacked in coureatneimed if the court
finds reason to restrain them.”). Atthis point, however, the nature et eff such behavior

cannotyet be assessed and is not yet ripe for adjucitaBeelTexas v. United Statgs?23 U.S.

“This Court notes that plaintiffs @Brossartralso alleged that the Forest Service violated the NationaltFores
ManagementAct of 1976 (NFMA), 16 U.S.C. B3D0-1687 because the “proposed sale would leave more than
thirty percentofthe watershed in emter condition.” 979 F.2d at 1378. Thus, regardless offidr¢he Forest
Service committed itselfto preparing an EIS, the Ninthu@iedso determined that statements suggesting a future
sale were notripe as to plaifgifclaims under NFMA.

! Plaintiffs argue:

[T]he budget recently submitted by President Obama coasiro list the Fiscal Year

2014 reduction of 28 personnelfrom Newport and Charestaontinuing through both
Fiscal Years 2015 and 2018.the budgetrequest for the Coast Guard passes as

requested, there will not be any funding for [AIRFAC Newtpiarthe final nine months
of Fiscal Year 2016, which covers the period of Januahydugh September 30, 2016.

Third Decl. of Ginny Goblirsch-4, ECF No40(emphasis added).
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296, 300 (1998) (“A claim is not ripe for adjudication if it rests upon contingeuatef@vents
that may not occur as anticipated, or indeed may not occur at all.”ofwtathd internal
guotation marks omitted))irossarth 979 F.2d at 137@oncluding that a future timbesale was

not ripe because “the nature and effect of that sale cannot yet be assessed.”).

CONCLUSION

For these reasondefendant’s motiorto dismiss ECF No0.36, is GRANTED, and

plaintiffs’ motion for stay, ECF NA8, is DENIED.
IT IS SO ORDERED

DATED this 29th day of April, 2015.

T \ﬁ;@/ﬁ

Michael J. McShane
United States DistrictJudge
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