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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ALASKA WILDERNESSLEAGUE, et al.,

Plaintiffs,

V. Civil Action No. 14-1886 (JDB)

SALLY JEWELL, in her official capacity
as Secretary of the Interior, et al.,

Defendants.

MEMORANDUM OPINION

There are ndPacific walruses in Washington, D-&not even at the National Zodsee

Meet Our Animals: Mammals at the National ZoSmithsonian Nat'| Zoological Park,

http://nationalzoo.si.edu/Animals/Animalindex@mmals.cfm And yetthis case is abolRacific
walruses.Plaintiff Alaska Wilderness Leagwendother environmental groufmsought thecase to
challenge aJnited States Fish and Wildlife Service regulation that allows certain oil and gas
industry players tanintentionally“take” (that is to say, harm, harass, dsturb—but notkill )
Pacificwalruses in the Chukg Sea off the coast éflaska. SeeCompl. 1. But theayernment

has responded viita preliminary question: tke District Court for the District of Alaska better
positioned ® weigh tle merits of these Alaskaentricclaims? SeeGov't’'s Mot. to Transfer Venue
[ECF No. 8] (“Gov't's Mot.”).! The answer isgs in this Court’s estimation. He Court will
therefore grat the government’snotionand transfer this case to Alaskehere the caseould

have been filed from the stanthere the challenged regutat was initiated and developeshere

that regulation will applyand—not inconsequentially-where Pacifiavalruses can be found.

1 SeealsoPlIs’ Opp’n to Gov't’s Mot. [ECF No. 14] (“Pls.’ Opp’n”); Gov't's Reply to Pls.’@p’n [ECF No.
18] (“Gov't’'s Reply”); Joint Mot. to Expedite Consideration of Gov't's MiECF No. 24] (“Joint Mot.”).
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BACKGROUND

The Marine Manmal Protection Aagjenerally prohibits “the taking . . . of marine mammals
[including walruses]and marine mamal products? 16 U.S.C. § 1371(a).But there are
exceptions to this general rul®©neexception: citizens of the United States “who engage in
specifiedactivity . . . within a specifiedyeographicalregion” may request authorization for
“‘incidental, but not intentional, taking . . . of small numbers of marine mammala’deriod of
“not more than five consecutive yeardd. § 1371(a)(5)(A)(i). And according to the Actsome
requestsunder this rception_mustbe approved: “the Secretary [of the Interioghall allow”
incidental takingwhere she determies—after “notice . . . and [an] opportunity for public
comment™—*“that the total of such taking . . . will have a negligible impact on $o@rine
mammals] and will not have an unmitigabldverse impact on the availabildfsuch mammals]

. . . for subsistence useby Alaskan natives. Id. (emphasis addedgee alsad. § 1371(b)
(authorizing takings by certain Indians, Aleuts, or Eskimos).

This casestems from the Secretaryépproval of one sucimcidentattakerequest by the
Alaska Oil and Gas Association. On January 31, 201Agkeciation calledor a regulation that
would “allow the nonlethal, incidental take of small numbers of walruses . . . in the Cl8deachi
and the adjacent western coast of Alaska . . . for a period of five years (from June 11 20/&3, t
11, 2018).” Gov't’'s Mot. at 5 About a year later, the Fish and Wildlife Service proposed a

regulation along the lines ofdhrequested by the AssociatioBee Compl. § 60 (citing 78 Fed.

2 The Marine Mammal Protection Act definémke” broadly; t means “to harass, hunt, capture, or kill, or
attempt to harass, hunt, capture, or kill any marine mammal.” 16 \§3$362(13).The Act also allows the Secretary
of the Interior to more narrowly define what constitugsrmissibletaking in certain situations. See id.
§1371(a)(5)(A)()(I) (authorizing the Secretary to “prescribe[] regulatisetting forth . . . permissible methods of
taking”). The Fish and Wildlife Servicexercised that prerogative here, and thus “permissible . . . taking"g@snus
this case) carriesrarrowconstruction—it expressly doesotinclude the “[ijntentional take [or] lethal incidental take
of walruses.”50 C.F.R. § 18.117(a).



Reg. 1942 (Jan. 9, 2013)).nd after a sixnonth noticeandcomment period, the Service issued
its final regulationon June 12, 2013. e8id. (citing 50 C.F.R. 88 18.111-18.119).

By its terms, theegulationallows “the nonlethalncidental . . . take of small numbers of
Pacific wdruses . . . by [citizens] . .engaged in oil and gas exploration activitiesthe specified
region. 50 C.F.R. 8§ 18.111Thisis nosmall area The regulatiorapplies to a geographic area
covering approximately 90,000 square miles, and including portions of the Outer Cahtinent
Shdf, waters of the State of Alaska, ahrrestrial coastal lanfextending]25 miles inland
around Wainwright and Barrow, Alaskll. 8 18.1125ee als@ov't’'s Mot. at 5. Any oil and gas
explorers operating in this region and hoping to take advantage @ghlation‘must apply for
a Letter of Authorization for eachgloration activity. 50 C.F.R. § 18.114(b). The application
must include, among other things, a plan for monitoring and mitigating anysefiestalruses,
as well as|a] site-specific . . . walrus awareness and interaction phaeantto “limit animak-
human interactions, increase site safety, amdimize impacts to marine mammals.id. §
18.114c). Only those explorers with approved Letters of Authorization will be forgiven their
incidental taking oPacific walrusesSeeid. § 18.116.

Some seventeen months after the Fish anittlif® Service promulgated itdinal
regulation the Alaska Wilderness Lague filed this actianSeeCompl. at 291oting that plaintiff
submitted its complaint on November 10, 2014). The complaint alleges two grounds fer relief
both of which invokethe Administrative RFocedure Act First, the League claims that “the Fish
and Wildlife Service acted arbitrarily and in violation of its obligations” wheapproved the
Pacific walrusincidentattake regulation. Id. § 75. And second, the League claims it
Services negligbledimpact conclusion regardintpis regulatiorwas “arbitrary, capricious, and

not in accordance with law.1d. § 80. The Service, for ifgart, denies these assertipasd has



moved to transfer this case to the District of AlasBaeGov’t's Answer to Compl. [ECF No. 19]
at 19; Gov't's Mot. at 2.

LEGAL STANDARD

Although the Alaska Wilderness League is anxious to wade into the meritss of
Administrative Procedurdct claims, see, e.g.Joint Mot. at 1 (“Plaintiffs hge the summary
judgment briefing can be completed well in advance of [July 2h& ,Court must firsaddress a
differentquestion: should this case be stamre® Asthe law governing transfers explaingoft
the convenience of parties and witnesses, in the ih@frgsstice, a district court may transfer any
civil action to anyother district . . where it might have been brought.” 28 U.S.C. § 1404{ag
statutethus askswo things of courts considering transfefsrst, ths Court must decide whether
plaintiffs could have brought thegase in the proposed transferee distriSeeVan Dusen v.
Barrack 376 U.S. 612, 622 (1964). And second, the Court exesftcise its “discretion . . . to
adjudicatgfthe] motion[] for transkr according to an individualized, casgcase consideration

of convenience and fairnessStewart Org.Inc.v. Ricoh Corp., 487 U.S. 22, 29 (1988) (internal

guotation marks omitted). This discretion is not entirely unfettered, howaWher courts irthis
Circuit will consider a number of “public” and “private” interests making theirtransfer
decisiors, and it is the movant’s burden to establish thatvém@ousfactors line up in favor of

transfer. See, e.g.Trout Unlimited v. U.S. Dep’t of Ag., 944 F. Supp. 13, 16 (D.D.C. 1996).

DISCUSSION

Here, he Fish and Wildlif&ervicehas fully satisfied its burderfirst, venue is undeniably
proper in the District of Alaska. Second, the relevant pubterest factors weigin favor of
transfer. And third, the privaiaterest factors likewise convince the Court that transfer is the most

appropriate course inithcase. The Court will discussch of these conclusions in turn.



VENUE

Startwith venue.Civil actions like this one against a fedagalzernment agency or official
may be heard in any district where, among other things, “a substantial part evehts or
omissions giving rise to the claim occurred, or a substantial part of prolpatrig the subject of
the action s situated, or . . . the plaintiff resides if no real property is involved in the &cfén.
U.S.C.8 1391(efl1). The Alaska Wilderness League does not conkedtthe District of Alaska
fits this descriptionseePls.” Opp’n at 10 n.5 (“There is no dispute that plaintiffs could have filed
this action in the U.S. District Court for the District of Alaska-gndfor good reason For one
thing, the Fish and Wildlife Service drafted and approved the regulation at the dehigrcase
in its Anchorage, Alaska office; indeeall‘of the substantive work leading to the publication of
the Final Rule was done in Alaska.” Decl. of Deborah Williams [ECF Ng.(8Villiams Decl.”)
at 3 (emphasis added)For another, several of the plaintiffs in this easeénich is not a real
property dispute-are residents of the State of Alaska. See, €gmpl. 12 (describing the
Alaska Wilderness League’s feperson Alaska office). The government has therefore cleared i
first transfer hurdle: thi€ourt is convinced that the Leagoeuld have filed itscomplaintin the
first instancdn the District of Alaska.
. PUBLIC-INTEREST FACTORS

The second hurdlés no obstacle either, becauslee government has showhat the
relevant publianterest factors warrant the transfer of this casélaska. Depending on the
particularsof agiven casegourtswill consider such factors as “(1) the transferee’s familiarity with
the governing laws; (2) the relative congestion of the calendars of theigloterisferee and

transferor courts; and (3he local interest in deciding local controversies at home&rbut



Unlimited, 944 F. Supp. at 16. Here, these factors either stréagty transfer to Alaska or are
neutralto the transfer analysis.

The Court beginat the enaf the list. “[P]erhaps tle most important factor” in the motion
to-transfer balancing test is the interest in havingllooatroversies decided locallyPres.Soc.

of Charleston v. U.S. Army Corps of Eng’rs, 893 F. Supp. 2d 49, 54 (D.D.C. 2@E23jsdsulf

Oil Corp. v. Gilbet, 330 U.S. 501, 509 (1947 n cases which touch the affairs of many persons,

there is reason for holding the trial in their view and reach rather thanaterearts of the country
where they can learn of it by report orily Adamsv. Bell, 711 F.2d 161, 167 n.34 (D.C. Cir.
1983) courts shouldonsiderthose whose rights and interests are in facstmdally affected by
the suit”). This considerationveighs heavilyin favor of transfer herandeed, the controversy
looks“local” at every turn. Consider the regulation: it govesnby activities n the Chukchi Sea
around(and withir) Alaska’s sovereign territoryConsider those regulated: the regulasipplies
only to oil and gas explorers operating in and around KsdasAnd consider the regulation’s
subject: it relateonly to the incidental take of Pacific walruses, a species whose “entire
population” inhabits the waters and shores surrounding Ala€ikanpl § 3. Faced with these
facts, the Court can only conckidhat“the District of [Alaska] possesses a significant and
predominant interest in this suit given the impact its resolution will have uporfelctedflands,

wildlife, and people of that district.’"W. Watersheds Projeet Pool, 942 F. Supp. 2d 93, 102

(D.D.C. 2013) (internal quotation marks omitted).
The other two publignterest factorsannotcounterbalance this titbwards transferThe
general rule is thaall federal courts are “competent to decide federal issues correlctlye’

Korean Air Lines Disaster of Sept. 1, 1983, 829 F.2d 1171, 1175 (D.C. Cir. X98&jnal

guotation marks omitted), and the parties do not contest application gétieatl rule hereThis



factor is therefore neutral regarding transfe8eeNat’l Wildlife Fed’'n v. Harvey, 437 F. Supp.

2d42, 49 (D.D.C. 2006) (“[B]otltourts are competent to interpret the federal statutes involved in
this case, and there is no reason to transfer or not transfer based on this fadtersame goes
for the relative congestion of the two courts’ dockets. Each judge in the two cousta seailar
number of civil cases (105 per judgeAlaska; 148 per judge in the District of Columap and—
on average-these courts resolve civil cases in a similar amount of time (8.5 months kaAlas
7.6 months in the District of ColumbiakeeEx. 2 to Gov't's Mot. [ECF No. ] at3-4. “Absent
a showing that either court’s docketsgbstantiallymore congested than the other, this factor
weighs neither for nor against transferPres.Soc, 893 F. Supp. 2d at 57 (emphasis added)
(internal quotation marksnaitted). Hencethe full publicinterest calculation yields two neutral
factors and one factdthe “most important” factor) that strongly favors transfer.

The Alaskawilderness League dods utmostto shift the balance, but to no avaHirst,
the League contends théis is not a locakontroversyat all, but a national one. It reasons that
the incidentatake regulationcovers some 90,000 square miles (much of which is federal, not
Alaskan, territory), and that the oil and gas exploration activities the reguigtiverns are
connected t@ national concern (namelyhe plight of the warming Arctic Ocean”)Pls.” Opph
at 15 Fairenough. But there is no “blanket rule that ‘national policy’ cases should be brought”
in the District of Columla; such controversies, instead, must undergo the Usaséby-case

determination” mandated by the transfer statu$¢arnes v. McGuire, 512 F.2d 918, 928 (D.C.

Cir. 1974). Moreover, everceepting that this case touches ummmenational concernst is

beyond cavil thathe regulationmostdirectly affects Alaskan landdivelihoods, waters, and

3 The Court notes, however, that the District of Alaska appears todpeeific familiarity with previous
challenges to the Fish and Wildlife Service’s incidetdéie regulations. See, e.€tr. for Biological Diversity v.
Salazar 695 F.3d 893, 898 (9th Cir. 2012) (affirming District of Alaska’s graisuofimary judgment in favaf the
Fish and Wildlife Service).




wildlife. Thus,“[t]he implications of a decision resolving this dispute will be felt mostedgum
[Alaska] . . . and therefore the local interest in this case outweighs the national ihtahést

Watersheds Projec942 F. Supp. 2d at 108ee also, e.gHarvey 437 F. Supp. 2at 43-50

(finding that Everglades’ location in Florida and its impact on local ecosystechgpeople
outweighed the national interest in the natural beauty of the area).

In a similar vein, the Alaska Wilderness League argues that the Pacific walaus i
“federally protected species” whose cause warrants natiaratl just local—attention PIs’
Opp’n at 16. Again, fairenough. But why is a federal district court in the District of Columbia
any better equipped to protect the Pacific walhas is dederaldistrict court in Alaska? Surely
it cannot be this Court'miliarity with walruses—for it has nonevorthy of mention The District
of Alaska, by contrast, has significant (and recent) experience weighing thel fpmlearnment’s
interest in the protection afalruses against other prioritiestablished by Comgss. See, e.g.

Salazar695 F.3d at 893;tr. for Biological Diversity v. Kempthorne, 588 F.3d 701, 712 (9th Cir.

2009) (affirming District of Alaska’s judgment regarding walrus incidetatié regulations);

Native Village of Chickaloon v. Nat'| MarinEisheries Sery947 F. Supp. 2d 1031, 10438 (D.

Alaska 2013) éxamining effect of seismic surveys on marine mammagska’s federal court
therefore remains thmost appropriatéorum for this Pacific walrus case.
The Alaska Wilderness League’s case law does not change this andtys@nts to

Oceana v. Bureau of Ocean Energy Managem@®2 F. Supp. 2d 70 (D.D.C. 2013), and

Wilderness Society. Babbitt 104 F. Supp. 2d 10 (D.D.C. 2000), for the proposition that “large

scale federal decisisiregarding where America sources its oil and gas . . . are precisely the kind
of national issues that counsel against transfer of venue.” Pls.” Opp’n Bulthere are several

problems with this argument. For starters, the instas¢—which concers only theincidental



take of Pacific walrusesis more than a few steps removezm the national issuaf how, where
or whenAmerica gets its oil and gasSee78 Fed. Reg. at 35,3G5These regulations do not
authorize, or ‘permit,’ the actual activiieassociated with oil and gas exploration, e.g., seismic

testing, drilling, or sea floor mapping.”). Moreover, neiti@eananor Wilderness Society

control this case; they are simply too different to be persuasiv€cdanadefendants sought
transferto Alabama despite the fact that the government action at issue indoiNied platforms
off the coast othreedifferent stateshatdirectly affected the entiréulf Coast region.See962
F. Supp. 2d at 76. That is nbe situation here, where thecidentattakeregulationaffectsjust

one state: Alaska. Wilderness Societyo better for plaintiffs. That case involved/goament

regulations concerningxclusivelyfederallands (theNational Petroleum Reserve) thetppened
to be in Alaskanot—as here—federal waters as well dands [and waters] controlled by the State

of Alaska.” Wilderness SocietylO4F. Supp. 2d at 17. The Court thus remains convinced that

this case is sufficiently locab merit transfer.

Finally, the Alaska Wildrness Leagudocuses ora courtcongestion issue, pointing out
thatthe District of Alaskaends to take an extra monthinetenths of a month, to be exatb)
dispose otivil caseson itsdocket. Pls.” Opp’n at 14. But this is unconvingifay several@asons.
First, the case law is clear that only “substantial[]” congestion diffesanidketip the transfer
balancePres.Soc, 893 F. Supp. 2d at Jihternal quotation marks omitted), aadlifference of

(less than) onenonth cannot be called thateJohnson v. VGC Holding Corp., 767 F. Supp. 2d

208, 217 (D. Maine 2011) (docket congestion is “neutndiére difference between courts was
less than a month Secondanothemetric for congestion is to compare “the average number of

cases pending perdgeship on each courtyW. Watersheds Prgj942 F. Supp. 2d at 1602

(emphasis omittediand by thameasurdhe District of Alaska isctuallylesscongested than this



Court (105 caseper judgein Alaska versus 148ere). And third, the Leagumnnot plausibly
argue that transferring this case to the District of Alaska will cause unagcdstay where, as
here, the “case is in its earliest stages, [and thus] there would be nasgstayated with the

[Alaska] district court’s having to familiarize itself with this cageTrout Unlimited 944 F. Supp.

at 19. Despite the Alaska Wilderness League’s arguments to the contranhelmmlicinterest
factors still point toward transfer.
[11.  PRIVATE-INTEREST FACTORS

The same is truéor the various privie-interest factors at play in this litigationfhese
considerationgnclude “(1) the plaintiffs’] choice of forum, unless the balance of convenience is
strongly in favor of the defendants; (2) the defendants’ choice of forum; (3) whie¢helaim

aroseelsewhere; [and] (4) the convenience of the parfiesrout Unlimited 944 F. Supp. at 16

(footnotes omitted) Taken togetherthese factors alssupport the transfer of this caset of the
District of Columbia and into the District élaska.
This time, the Court starts at the top of the list: the plaintiffs’ chafiéerum. To be sure,

courts will generallygive deference to a plaintiffigreferred place of litigation. But “[w]hen the

4The League suggests that a-onenth delay in this case could prove significant, because the oil “igdust
[might] attempt]] to utilize the incidental take regulation next summer.” Plg’rOgt 14. But even settiragside the
speculative nare of this argument, this possibilisfone does not transform a deénimis onemonth delay into a
substantiatlelay in the motiotio-transfer context. Moreover, if plaintiffs are concerned about the implatien of
this incidentaltakeregulation before court can resolve the merits of their claiths, proper coursis not to rush the
summaryjudgment processbut to file a motion for a preliminary injunction (or, if it comes to it, apgerary
restraining order) that will “preserve the status quo pending thiutiesoof the underlying litigation.”Abdullah v.
Bush 945 F. Supp. 2d 64, 67 (D.D.C. 2013).

5 Trout Unlimitedofferstwo additionakonsiderations: “(5) the convenience of the witnesses of the plaintiff
and ckfendant, but only to the extent that the witnesses may actually be unavaitdbial in one of the fora; and (6)
the ease of access to sources of pro®44 F. Supp. at 1footnotes omitted) But the parties do not raise any
arguments specific to these fau; inded, they bothagree that these factors are neutral in the transfer balancing act.
CompareGov't's Mot. at 15 (“[Clonvenience oparties and witnesses and ease of access to evidence[] are
secondary.”with PIs.” Opp’n at 12 (“[T]he location of neithdre record nor witnesses is relevant to forum choice.”)
Neither factor is particularly relevant to this case, which “involves judieiaew of an administrative decision and
accordingly . . . neither discovery, witnesses, nor a trial will be requiather, judicial review will be limited to the
administrative record." Trout Unlimited 944 F. Supp. at 18ootnote omitted) Thus, the Court will not linger on
thesedecidedlyneutral factors.

10



connection between the controversy, the plaintiff, and the chosen forum is atletl@teourt

pays less deference to plaintiffs’ choice of forum.” Sierra Club v. Flowers, 27@p. 3d 62,

67 (D.D.C. 2003)see alsd’res.Soc, 893 F. Supp. 2d &4 (“Deference is further limited where

the plaintiff's choice of forum has no meaningful ties to the controversy and no parintetast
in the parties or subject matter.” (im@l quotation marks omitted)):[A]ttenuated” is the key
word here. As has been described, plaintiffs in this case challenge a reghationltapply
exclusively in Alaska (andvaters off Alaska’s coast), that will regulate oil and gas explorers in
Alaska (and those same waters), and that will allow the incidental takimgyadfraimbers of a
marine mammalypically found basking on Alaska’s shores. n&oof this has any direct
connection to the District of Columbia, its environmeats wildlife, or its people; énce, any
connection between this controversy anddistrict is—to say the least“attenuated.” The Court
will therefore give little deferermcto the AlaskdVilderness League’s forum choice.

On the other side of the coin, the Fish and Wildlife Service has gedddigating this
casein the District of Alaska, whichdoeshavemeaningful ties to the controversyPres.Soc,
893 F. Supp. 2d at 55 (emphasis addedhie dontroversy in this case directly affects Alaska, and
thus the district court in that stateas"a strong interest in the outcome of th[is] disputel.” And
it is equally clear thathe controversy grew out of decisions madalaska—not in Washington,
D.C. Moreover, he government has asked that this daséransferred to what could be called
plaintiffs’ second home. The Alaska Wilderness Leagumight haveits headquadrs in
Washington, D.C., but it has three different offices in Alaskal other plaintiffs in this case
similarly maintain Alaska offices.See, e.g. Compl. 13 (“Plaintiff Center for Biological
Diversity is a norprofit organization with offices in Akka.”); id. § 16 (“Plaintiff Resisting

Environmental Destruction on Indigenous Lands . . . is a netwagkassroots Alaska Nativél

11



Thus, as between plairfsf choice (which gets little deferencand the government’s choicdhe
first two private-nterest factors tip toward transfer.

For similar reasons, the thifdctor, too, strongly supports transfefin cases brought
under the [Administrative Procedure Act], courts generally focus on where d¢lsodenaking

process occurred to determine where the da@mse.” Nat'l| Ass’n of Home Builders v. BA,

675 F. Supp. 2d 173, 179 (D.D.C. 20089)nd it is abundantly clear that tineaterial decisions in
this case cameotfrom the Department of the Interior in Washington, D.C., but from the Fih an
Wildlife Service’s regional office in AlaskaAs the chief of the Fish and Wildlife Service’s Marine
Mammals Management Program explairal 6f the substantive work leading to the publication
of the [incidentaltake regulation] was done in Alaska.” illdms Decl. at 3(emphasis added)
Specifically, “[tlhe Environmental Assessment, Proposed Rule, and Fialwere all drafted”
in Anchorage Alaska, as weredll of the responses to the public comments” generated by the
proposed incidentgbke regulation.ld. And while the declaration acknowledges that “every
Federal Register notice published by the Service is subject to some lewetwfaad sigroff by
Service leadership idVashington, D.C.,” theleclarationalso explainghat “in this case, those
reviews did not result in any substantive changeso.the Final Rule.”ld. at 3-4. The upshot of
this unreltted evidence if the plaintiffswant explaations for how and why éService issued
this walrusspecificincidentattakeregulation, they can look to onbne place—-Alaska.

Finally, theconvenience of the parties “alslightly tilts toward transfer."Pres.Soc, 893
F. Supp. 2d at 56From tre Alaska Wilderness League’s perspective: several of the plaintiffs
have offices in AlaskaseeCompl. 112, 13, 16;the lawyers for five of the six plaintiffs are
located in AlaskaseePls.” Opp’n at 19and many of the plaintiffs frequently litigate in the District

of Alaska,see, e.g.PIs.” Opp’n at 10 (“[P]laintiffs also have substantial contacts with and in the

12



state of Alaska and sometimes file in federal court théiatnote omitted)). The League and its
companion organizations thus cannas@nably claim tdoe inconvenienced blyansfer of this

case tahe District of Alaska.See, e.g.TroutUnlimited, 944 F. Supp. at 18 (“The convenience

of the parties . . . supports transfer of this case to Colorado. Two of the threefplainti&re
located in Colorado. Plaintiffs have counsel located in ColoradAriyl from the government’s
perspective: ihas asked to litigate in the District of Alaska, and therefore “any inconwenien
[the federabovernment] is offset by the faittat[it is] the party requesting the transfeHarvey,
437 F. Supp. 2d at 48 (internal quotation marks omitted). In sum,dteri,the four private
interest factors at issue in this case point in the same direettolaska. That Districts
therefore the proper forum for airing plaintiffs’ grievances

Of course, the AlaskWilderness League disagrees with thidysis at most every step
First, the League argues that the Court should defer to its forum choice “beemube all
plaintiffs have significant connections to the District of Columpsdecifically, the League is
headquartered there, and four of theeottive plaintiffs have offices therePls.” Opp’'n at 8, 9
But “the fact that the parties . have offices in the District of Columbia is not dispositive of the

question of deference.” Sierra C|#t¥6 F. Supp. 2d at 63ee als&afack v. Primericd.ife Ins.

Co., 934 F. Supp. 3, 7 (D.D.C. 1996) (“Cases decided under Section 1404(a) . . . have laid much
less emphasis on this [residence] fattdmternal quotation marks omitted)). And this is
especially true in cases like this one, where “the Eanpieesence in the District of Columbia is
overshadowed by the lack of evidence that federal officials in this forunedcplay active or
significant role in the decision to issue the [incidetd#k regulation].”Sierra Club276 F. Supp.

2d at 67(internal quotation marks omittedYhe Court is thus unmoved; the League’s choice of

forum deserves little deference.

13



Next,the Leagueontend that “[t]he causes of action in this case arose when [officials in
Washington, D.C.] signed and promulgated the incidental take regulation.” Pls.” Opp:n4sg 10
the Leagueseethings, because\Washington, D.C. officialr{ot onein Alaska)“promulgated the
incidental take regulation,” thicase is different frorothers where the district court found no
substantial connection to the District of Columid@.at 11(emphasis added). Bilte cases make
clear thasigning and promuldang are not magic acts thedmehowtransform a transferable case

into an untransferable one See, e.g.W. Watersheds Proj., 942 F. Supp. 2d at 98 (“A plaintiff

seeking to sue federal defendants in Washington, D.C. must . . . demonstrate someaubstanti
personalized involvement by a member of the Washington, D.C. agency befaeuthean
conclude that there are meaningful ties to the District of Columbia.” (intgquedhtion marks
omitted)). That is to say, an official'signature angromulgation of a rulenight serve aslata
points militating against transfeif the facts and citamstances surrounding these activities
otherwisesuggest that officials in Washington wesignificantlyinvolved in the development of
the rule. But the League ha®ot unearthednyevidence of sthinvolvement hee—because there
is none. SeeWilliams Decl. at 34.

And this dearth of evidena#istinguistesthe presentase fronthe precedent the League

cites. In Wilderness Society, for example, the court acknowledged that the Secretarintdriloe

had signed certain documents in the District of Colundmacerning a challenged agency
decisior—but it was not tIs fact alone that connected tbhentroversyto the District. Seel04 F.
Supp. 2d at 14. Instead, tlzaturt found that the Secretary had beeavily involved throughout
the agency’sdecisionmakingrocess “He made a sbday visit to the [affectddarea,” the court
noted, ‘and[he] met with an was briefed by localAlaskansbefore the agency made its decision.

Id. Moreover, the Secretary “briefed the public on his decision” inDisrict of Columbia, and

14



the Department of the Interidreld hearings in the Distrietbout the proposed decisiold. The
court thus considered a litany of District of Columbia connections before denlyang t
government’s motion to transferdid notconsider any one of ése activitiege.g., theSecretaris
signature rule promulgationpr briefings) to be dispositive. Indeed, thelyfair reading of

Wilderness Societys that all of these factorstaken togther—created d'substantial” nexus

between the District of Columbia and the challenged agency decistbnWithout a similar list
of material connections in this case, the Court simply cannot cortblaigaintiffs’ claims should
be heard inthe District ofColumbia.

The League’dinal argument is likewise unconvincingt contendghat “[m]ost activites
covered by the incidental take regulation at issue here . . . will in fact ogtside of Alaska” in
federal waters. Pls.” Opp’n at 423. The Leagudherefore discoustAlaska’'sinterest in tis
case. But this is a faoo-circumspect reading ofélocalcontroversystandard The question is
not whether only [Alaska] residents have an interest in the resolution of this ca¥g.”

Watersheds Prgj942 F. Supp. 2d at 103. The question, instead, is wheikealtsdAlaska]

residents have a broad interest in the issues [in this case], and becaulgatastithem directly,

the controversy is local in natureltl. (emphasis omitted)The Court has already answered that
gueston in the affirmative: “[tlhe implications of a decision resolving this dispute wilfett

most acutelyn [Alaska).” 1d. (emphasis added)The Alaska Willerness League offers nothing

to contradict that finding. In fact, (begrudgingly)admits cetain factswhichillustrate the direct
effect this dispute will have on Alaslsasovereign territor-both land and wateiSeePIs.” Opp’n

at 13 n.7 ([W]alruses foaging around Hanna Shoal are also at risk swimming to and from resting
and nursing grounden the coast, and thus some limited activity within state waters may be

implicated by the complaint.”). Transfer of this case to the Distri¢tlatka therefore renvas
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the most appropriate courseenue lies thergfter all,andthat District strikeghe right balance
among the public and private interests at play in this case.
V. MOTION TO INTERVENE

All of this leaves one final issue for the Court(boiefly) consider. The Alaska Oil and
Gas Association has moved to intervas®f rightin this case pursuant to Rule(@Yof the Federal
Rules of Civil Procedure. The Association “is a private,-paniit trade association whose
member companies represent the majority of oil and gas exploration . . . aciividdaska,
including activties within the Chukchi Sea and adjacent coastal areas.” Alaska Oil & Gas Assoc.
Mot. to Intervene [ECF No. 10] (“Mot. to Intervene”) at And the Association-as the reader
might recall—is the organization that originally petitioned the Fish and Wdd#iervice for the
incidentaltake rgulation thataunched this case.As such, the Association believes that it “is
entitled to intervention as of right on plaintifislaims to defend itdirect interests in the 2043
2018 Chukchi” incidentalake reguitions Id. at 5. Neither the plaintiffs this casenor the
government oppose the Association’s requBseMot. to Intervene at 1 n.1 (“Federal Defendants
. .. take no position on this motion.Bis.” Resp. to Mot. to Intervene [ECF No. 16] atRIéintiffs
do not oppose [the Association’s] motion.”).

But even beyond this lack of opposition, the Association’s intervention petition wins on
the merits. First, the Associatidms Article Ill standing to intervenm this case, as any
modification to the current incideat-take regulations would surely injure the Association’s
members, who operate in and arotine Pacific walrus’©iomeland and a court could certainly

correct this (alleged) wrongSeeHuntv. Wash. State Apple Adve€omm’n, 432 U.S. 333, 343

(1977)(explaining the test for organizational standing). And sedbrdAssociation satisfies all

four elements of this Circuit’s interventia@sof-right test: (1) itsmotion to intervene arrived very
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early in the lifecycle of this cas€?) the Associatiorfdemonstrate[d] the existence of a legally
protected interest for purposes of Rule 24(a),” largely because it meetsqthements of

constitutional standing, Jones v. Prince Geadenty, Md., 348 F.3d 1014, 1019 (D.C. Cir.

2003);(3) for similar reasonglisposition of this case in plaintiffs’ favor would certainly harm the
Association’s interests; and (4) the Association’s interests in the caseffciersly different
from those of the governmesob that the government’s represatibn might be inadequatsee

Trbovich v. United Mine Workers of Am., 404 U.S. 528, 538 n.10 (1972) (describing the burden

associated with this fourth element as “minimal3ee, e.q.Fund br Animals, Inc. v. Norton

322 F.3d 728, 731 (D.C. Cir. 2003) (describing the fmant test). Intervention, in sum, is the
Association’s right in this case.

CONCLUSION

The Court will therefore grant the government’s motion to transfer thestcathe District
of Alaska. Before transferring the caskowever, th&€ourt will also grant the Alaska Oil and Gas

Association’s motion to intervene. geparate Orddras issuedn this date.

Is]
JOHN D. BATES
United States District Judge

Dated: April 17, 2015
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