
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

LINCOLN HARBOR ENTERPRISES,LLC
andLINCOLN HARBOR YACHT CLUB
CONDOMINIUM ASSOCIATION, INC.,

Plaintiffs,

V.

HARTZ MOUNTAIN INDUSTRIES, INC.,
andPORTIMPERIAL FERRY CORP.
d/b/aNY WATERWAY, Civ. No. 2:19-12520(KM-MAH)

Defendants.
OPINION

MCNULTY, U.S.D.J.:

This action concernsthe effect of ferr wakeson a HudsonRiver

commercialmarinaand the naturalenvironmentof New Jersey.Plaintiff

Lincoln HarborEnterprises(“LHE”) owns condominiumunits aswell as boat

slips in a marinawhich is operatedby Plaintiff Lincoln HarborYacht Club

CondominiumAssociation,Inc. (“LHYCCA”). (Compi. ¶ 2-3 (DE 1)).’ The action

is broughtagainstHartz Mountain Industries,Inc. (“Hartz Mountain”), a

developerof real estatenearthe marina,and NY Waterway(a d/b/anamefor

Citationsto certainrecorditemswill be abbreviatedasfollows:

DE = Docketentry number

Compi. = ComplaintandJury Demand(DE 1)

Def. Brf. = Hartz Mountain’s Brief in Supportof Motion to Dismiss(DE 12-1)

P1. Brf. = Plaintiffs’ Memorandumin Opposition(DE 32)

Def. Reply Brf. = Hartz Mountain’sReply Brief in FurtherSupportof Motion to

Dismiss (DE 38)
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Port Imperial Ferry Corp.), which operatesferriesat varioussitesalong the

HudsonRiver.

Currentlybefore the Court is the motion of DefendantHartz Mountain to

dismissstatutoryclaimsraisedagainstit underthe New JerseyEnvironmental

Rights Act, aswell as the commonlaw claims,exceptingthe claim of nuisance.

SeeFed. R. Civ. P. 12(b)(6). Hartz Mountainhasalso movedfor an awardof

attorneys’fees. DefendantNY Waterwayjoins in Hartz Mountain’s motion to

dismiss(DE 22), but makesno independentargumentson its own behalf.

For the reasonssetforth in moredetail below, the motion to dismissthe

statutoryandcertaincommonlaw claims is grantedin part anddeniedin part.

The motion for attorneys’feesis denied,but costsareawarded.

I. FACTUAL BACKGROUND

In consideringa motion to dismiss,the Court is requiredto treatthe

facts allegedin the complaintas true and to draw all reasonableinferencesin

the plaintiffs’ favor. I summarizethoseallegationsas follows:

In or around1986, Hartz Mountaincameto termswith the Townshipof

Weehawkento build a mixed-usewaterfrontdevelopmentalong the Hudson

River (“Lincoln HarborMarina”). (Compl. ¶ 14). In 1988, it obtaineda permit

from the United StatesArmy Corpsof Engineers(“ACE”) to constructtwo ferry

slips within the property. (Id. ¶ 16). The applicationproposeda small-scale

ferry operation,intendedto transportemployeesworking at Lincoln Harbor

Marina, locatedbetweenPiersH and D, to and from New York City usingthe

existingPort Imperial Ferry. (Id. ¶ 19). The ferry was to run twice per day. (Id.).

The ACE grantedthe applicationfor a ferry landingincluding the slips

(the “Ferry Landing”), citing in a Statementof Findingsthat the “proposed

activity [would] not havea significantadverseeffect on the quality of the

humanenvironmentandas suchan environmentalimpactstatementneednot

be preparedfor Ithe] permit decision.” (Id.’jJ 21). Further,the ACE notedthat

since the Ferry Landingwas “to be locatedbetweentwo existingpiers,well
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within the pierheadline, no damagefrom existingwakes[was] expected.”(Id.).

The Ferry Landing wasconstructedwithout anywake mitigation devicesor

structures.(Id. ¶ 24).

Sincethen, Lincoln HarborMarina becameincreasinglydeveloped.The

Ferry Landingnow servicespatronsandemployeesof variousbusinesses,

hotels,and condominiums.(Id. ¶ 36). Hartz Mountain recentlycompleteda

parkingdeck, renderingthe Ferry Landingaccessibleto additionalmembersof

the generalpublic. (Id.).

The ferries themselvesare not operatedby Hartz Mountain, but by

DefendantNY Waterway,with which Hartz Mountainhascontractedto provide

ferry services.(Id. ¶ 41). NY Waterwayis the major ferry serviceprovider in the

HudsonRiver. (Id. ¶ 66). Its ferriesare designedto maximizespeed,a goal

inimical to thatof minimizing wake. (Id. ¶ 67). Plaintiff allegesthatHartz

Mountainand NY Watenvayact in concertto operatethe ferry schedulefor the

transportationof Hartz Mountain invitees. (Id. ¶ 46). Ferriesoperateto and

from Lincoln HarborMarina dozensof times everyday, generating“destructive”

wakes.(Id. ¶ 4 1-44). Plaintiffs allegethat the wakesfrom theseactivitieshave

destroyedall of its floating pontoonboat slips in Lincoln HarborMarina, and

cite othersignificantand expensivedamage.(Id. ¶ 60, 82). They also allege

that the ferry activitiesdamagethe environment.(Id. ¶ 102).

Central to Plaintiffs’ claims is the allegationthat the current,high-

volume ferry activity is not consistentwith the scopeof operationsanticipated

by the 1988ACE applicationandpermit. Plaintiff arguesthat the

circumstanceshavechangedso significantly that the ferry activity shouldbe

considered“un-authorized.”(Id. ¶ 154). Attemptsby Plaintiffs to encouragethe

ACE to reevaluatethe permit have beenunsuccessful.(Id. ¶ 152).

Plaintiffs seekdamages,aswell asvariousforms of equitablerelief. (Id.

¶ 158). Plaintiffs had previouslyfiled a substantiallysimilar claim againstthe

Defendants,which wasvoluntarily dismissed.Lincoln HarborEnterprises,LLC
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andLincoln HarborYacht Club CondominiumAssociation,Inc. u. HartzMountain

Industries,Inc., et aL, No. 2:18-cv-16648(the “Initial Action”).

U. APPLICABLE LEGAL STANDARD

FederalRule of Civil Procedure12(b)(6) providesfor the dismissalof a

complaintif it fails to statea claim uponwhich relief can be granted.The

defendant,as the moving party, bearsthe burdenof showingthat no claim has

beenstated.Animal ScienceProducts,Inc. v. ChinaMinmetalsCorp., 654 F.3d

462, 469 n.9 (3d Cir. 2011). For the purposesof a motion to dismiss,the facts

allegedin the complaintareacceptedas true andall reasonableinferencesare

drawn in favor of the plaintiff. New JerseyCarpenters& the TmsteesThereofu.

TishmanConst. Corp. of New Jersey,760 F.3d 297, 302 (3d Cir. 2014).

FederalRule of Civil Procedure8(a) doesnot requirethat a complaint

containdetailedfactualallegations.Nevertheless,“a plaintiffs obligation to

provide the ‘grounds’of his ‘entitlementto relief requiresmore than labelsand

conclusions,and a formulaic recitationof the elementsof a causeof actionwill

not do.” Bell AtL Corp. u. Twombly, 550 U.S. 544, 555 (2007); seePhillips u.

Cnty. ofAllegheny, 515 F.3d 224, 232 (3d Cir. 2008) (Rule 8 “requiresa

‘showing’ ratherthana blanketassertionof an entitlementto relief.” (citation

omitted)).Thus, the complaint’sfactualallegationsmustbe sufficient to raisea

plaintiffs right to relief abovea speculativelevel, so thata claim is “plausible

on its face.” Twombly, 550 U.S. at 570; seealso WestRun StudentHous.

Assocs.,LLC v. HuntingtonNat. Bank, 712 F.3d 165, 169 (3d Cir. 2013).

That facial-plausibilitystandardis met “when the plaintiff pleadsfactual

contentthatallows the court to draw the reasonableinferencethat the

defendantis liable for the misconductalleged.”Ashcroft v. Iqbal, 556 U.S. 662,

678 (2009) (citing Twombly, 550 U.S. at 556). While “[t]he plausibility standard

is not akin to a ‘probability requirement’.. . it asksfor more thana sheer

possibility.” Id.

Whendecidinga motion to dismiss,a court typically doesnot consider

mattersoutsidethe pleadings.However,a court may considerdocumentsthat
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are “integral to or explicitly relied upon in the complaint” or any “undisputedly

authenticdocumentthata defendantattachesasan exhibit to a motion to

dismissif the plaintiffs claimsare basedon the document.”In re Rockefeller

Ctr. Props.,Inc. Sec.Litig., 184 F.3d 280, 287 (3d Cir. 1999) (emphasisand

citationsomitted); seeIn reAsbestosProds.Liab. Litig. (No. VI), 822 F.3d 125,

133 n.7 (3d Cir. 2016); Schmidtv. Skolas,770 F.3d 241, 249 (3d Cir. 2014).

In that regard,courtsmay considermattersof public recordand exhibits

attachedto the complaint.Schmidt,770 F.3d at 249 (“To decidea motion to

dismiss,courtsgenerallyconsideronly the allegationscontainedin the

complaint,exhibitsattachedto the complaintandmattersof public record”);

Arcund v. BrotherInt’l Corp., 673 F. Supp.2d 282, 292 (D.N.J. 2009) (court

may considerdocumentsreferencedin complaintthat areessentialto plaintiffs

claim). That exceptionrestson the rationalethat “[w]hen a complaintrelieson

a document. . . the plaintiff obviously is on noticeof the contentsthe

document,and the needfor a chanceto refute evidenceis greatlydiminished.”

PensionBenefit Quar. Corp. i,’. W7zite Consol. Indus., Inc., 998 F.2d 1192, 1196-

97 (3d Cir. 1993).

III. ANALYSIS

SectionIII.A discussesthe generalapplicability of the Environmental

RightsAct to Plaintiffs’ allegations.SectionB considerswhetherPlaintiffs have

successfullystateda claim underany federalor New Jerseystatutes.SectionC

discusseswhethercertainof Plaintiffs’ non-statutoryclaimsare barredby the

statuteof limitations. The motion is not directedto Plaintiffs’ nuisanceclaims.

SectionD analyzeswhetherDefendantsought to be awardedattorneys’fees.

A. Applicability of the EnvironmentalRightsAct

Plaintiffs allege that the Defendants’actionsviolate variousstatutes

designedto regulateandprotectthe environmentandwaterways.(Compl. ¶3j

103, 119). Theseenumeratedstatutesdo not provide for a private right of

action. However,New Jerseyhasenactedthe EnvironmentalRightsAct

(“ERA”), which providesthat “[ajny personmay commencea civil action in a
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court of competentjurisdiction againstany otherpersonallegedto be in

violation of any statute,regulationor ordinancewhich is designedto preventor

minimize pollution, impairmentor destructionof the environment.”N.J. Stat.

Ann. § 2A:35A-4(a).This amountsto a piggy-backprivate right of action for the

violation of statutesandregulationsdesignedto protectthe environment.N.J.

Stat.Ann. § 2A:35A-4.

Defendantshaveput forth severalargumentsto the effect that the ERA

doesnot apply here.

Defendants’first suchargumentis thatan ERA claim requiresan

allegationof governmentinactionwith respectto the relevantenvironmental

issue.(Def. Brf. at 8). It is true that “the primary goal of the ERA is to limit

lawsuitsby private litigants to thoseinstanceswherethe governmenthasnot

acted.”Mayor and Council of Boroughof Rockawayz,’. Klockner& Klockner, 811

F. Supp. 1039, 1054 (D.N.J. 1993) (citationsomitted). But that general

statementof purposeimportsno requirementthat “a plaintiff mustspecifically

plead that the governmenthasfailed to act . . . .“ Id. Accordingly, this

argumentfails as a basisfor Rule 12(b)(6) dismissal.

Next, Defendantsarguethat Plaintiffs havenot sufficiently pled that

Defendants’actionshavedamagedandcontinueto damagethe natural

environmentof New Jersey.(Def. Brf. at 8-13). The ERA broadlyprovidesthat

its privateright of actionexistsfor violations of “any statute. . . designedto

preventor minimize pollution, impairmentor destructionof the environment.”

N.J. Stat.Ann. § 2A:35A-4(a). The definitions sectionexpandson this concept:

“Pollution, impairmentor destructionof the environment”means

anyactualpollution, impairmentor destructionto anyof the

naturalresourcesof the Stateor partsthereofIt shall include,but

not be limited to, air pollution, waterpollution, impropersewage

disposal,pesticidepollution, excessivenoise, improperdisposalof

refuse,impairmentandeutrophicationof rivers, streams,flood

plains, lakes,pondsor otherwaterresources,destructionof

seashores,dunes,wetlands,openspaces,naturalareas,parksor

historic areas.
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N.J. Stat.Ann. § 2A:35A-3. Defendantsrightly note that the term“natural

resources,”asusedin this definitional section,is not itself defined. I do not see

a justification, however,for adoptingtheir proffered,restrictivedefinition of

“natural resources,”drawn somewhatarbitrarily from New Jersey’sSpill

CompensationandControl Act. The ERA’s definition includesa long and

illustrative list of possibleimpairmentsto the environment.It expressly

includes“impairment . . . of rivers” and“destructionof seashores.”Defendants’

profferednarrowdefinition of “natural resources”is not compatiblewith this

broadlanguage.It is plausiblethat, say, damageto the shorelineof the Hudson

River, if alleged,would be an actionableenvironmentalharmunderthe ERA.

Defendants’third, strongerargument,however,is thatPlaintiffs have

failed to sufficiently allegedamageto the environment;in reality, Defendants

say, Plaintiffs only allegedamageto their own property. (DeL Brf. at 9-12). The

ERA is designedto allow injunctive relief againstharmto the environment.To

maintainthe predicatestatutoryviolationsunderlyingtheir ERA claim,

Plaintiffs would need,as discussedbelow, to allegeenvironmentalharm.

Plaintiffs frequentlyand forcefully allegethatwakesgeneratedby the ferries

havedamagedLincoln HarborMarina, its boatslips, and so on.Thereis very

little, however,in the way of allegationsthat the wakesare damaging the

environment.The only suchallegationis the highly conclusoryclaim that

“DefendantsHartz Mountainand NY Waterway. . . haveactedandcontinueto

act in waysdamagingto the environment.. . .“ (Compl. ¶ 148). Suchlanguage

gives no indication of what aspectof the “environment” hasbeendamaged,or

how exactlythe wakeshavedonethis. That deficiencyis fatal underthe

Twombly/Iqbalstandards.

Plaintiffs’ briefing, it is true, suggeststhat they could plausiblyallege that

the samewakeswhich are so destructiveto the Lincoln HarborMarina are

impairing the shorelineof the HudsonRiver. Thus amendmentwould perhaps
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not be futile, and leaveto amendin this manneris granted.2To headoff a

wastefulprocessby which complaintsarecorrectedone flaw at a time, I will

continuethe discussionfor the guidanceof the parties—notruling, but

assumingarguendo,that this flaw could be corrected.

Finally, Defendantsarguethat Plaintiffs still fail to satisfy the

requirementof the ERA that if a statutehasbeenviolated theremustalso be “a

likelihood that the violation will recurin the future.” N.J. Stat.Ann. § 2A:35A-

4. Thatargumentis premisedto somedegreeon Defendants’position that

thereis no environmentalviolation at all, whetherpast,present,or future.

(Def. Brf. at 12). But if the allegedharmto the environmentcan be shownto

violate environmentalstatutes,asdiscussedbelow, then it plausiblyflows that

the harmis likely to continue.The ferriesrun everyday, andeachferry run

createsan allegedlydamagingwake. It is reasonableto infer that the ferrieswill

continueto run at this rate, absentany indicationotherwisefrom Defendants.

I will grantthe motion to dismissinsofarasenvironmentaldamagehas

not beenalleged. I will grant leaveto amend,however,to allegeenvironmental

damage.The remainderof the discussionassumesarguendothat the ERA

applies.

2 Plaintiffs draw attentionto variouspublic reportsregardingthe damaging
effectsof ferry wakesto the environment.(P1. Opp. at 19-21). However,these
referencesin the briefing do not serveto amendthe Complaint. See,e.g., Pennsylvania
ex. reiZimmennanv. PepsiCo,Inc., 836 F.2d 173, 181 (3d Cir. 1988) (“[I]t is axiomatic
that the complaintmaynot be amendedby the briefs in oppositionto a motion to
dismiss.”) (quotationomitted); Talley u. United States,No. 11-1180,2014WL 282680,
at *5 (D.N.J. Jan.24, 2014) (“[A] complaintcannotbe amendedthroughthe brief of a
party in oppositionto a motion to dismiss.”).

In addition, during oral argument,Plaintiffs’ counselsuggestedthat
Defendants’activities impairedthe public from accessingandenjoyingthe Hudson

River. This preventionis, allegedly, in conflict with the NJDEPpermit, But evenif this

is true, Plaintiffs havenot specifiedthe relevantpermit violation andhaveprovidedno

authorityfor the inferencethat thoseactionsconstitutedamageto the environment.
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B. Violations of EnvironmentalStatutes

The ERA requiresan underlyingviolation of someenvironmentalstatute

or regulation.Plaintiffs offer severalpossibilities.Scatteredthroughoutthe

Complaint arecitationsto the Rivers andHarborsAct of 1899, asamended,33

U.S.C. § 401-476,et seq.; the CoastalZone ManagementAct of 1972, 16

U.S.C. §g1451-1464;the NationalEnvironmentalPolicy Act, 42 U.S.C. § 4321-

4347; the CoastalZone ManagementRules,N.J.A.C. § 7:7-1.1 etseq.;and the

WaterfrontDevelopmentAct, N.J. Stat.Ann. § 12:5-1 et seq. I discussthe

federal,andthenthe State, theories.

1. Violations ofFederalStatutes

Defendantsargueasa thresholdmatterthat all of the claims basedon

federalenvironmentalstatutesare invalid becausethe ERA providesa right to

sueonly for violationsof New Jerseystateenvironmentallaws. (Def. Brf. at 14-

15). In support,Defendantscite to casesexpresslyrecognizingERA causesof

actionbasedon violationsof statestatutes.They cite no authority,however,for

the propositionthat the ERA excludesclaimsbasedon violationsof federal

statutes.3The statute,by its plain language,confersa causeof actionbasedon

violation of “any statute,regulationor ordinancewhich is designedto prevent

or minimize . . . destructionof the environment.”N.J. Stat.Ann. § 2A:35A-4(a)

(emphasisadded).Defendants’argument, basedon a mereabsencein the case

law, is too weak to overcomethis clearstatutorylanguage.I hold that the ERA

canbe usedto allow a claim for violationsof federalenvironmentalstatutes.

I thereforeturn to the federalstatutescited by the Plaintiffs. Defendants

argue,with somejustification, thatmerelyciting an entirestatuteby title and

claiming it hasbeenviolated is insufficient to statea claim underthe

3 One ofthe cited casesrefersto a right of actionunderthe ERA for violation of
“New Jerseyenvironmentalstatutes,”andrefersto the ERA asa remedyfor inaction
by “the government.”Roclcaway,811 F. Supp.at 1054-1055.The ERA claims in that
case,however,weremadeunderstatelaw. The casedid not discussthe issueof
whetherERA coversfederalenvironmentalviolations; any argumentby negative
implication that federalstatutesareexcludedis unconvincing.
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Twombly/Iqbalstandards.(Def Brf. at 17). The Plaintiffs clearly could have

donemuch more to key their factualallegationsto the elementsof thesefederal

statutoryviolations. Indeed,in amendingthe complaint,Plaintiffs ought to cite

with more specificity the particularstatutoryprovisions,whetherstateor

federal, that Defendantshaveallegedlyviolated, and statefactually how the

elementsof suchviolationsare met.4

This is not a complaint,however,that lacks factualallegations.To some

extent,it is possiblefor the readerto apply the Rule 12(b)(6) standardto such

factsasarealleged,and I will do so.

Regardingthe Rivers and HarborsAct, 33 U.S.C. § 403, no violation is

sufficiently alleged.This Act requiresthat structuresin navigablerivers be

built only accordingto “plans recommendedby the Chief of Engineersand

authorizedby the Secretaryof the Army. . . .“ 33 U.S.C.A. § 403. Thereis no

allegationthat the structureserectedby Defendantsdid not comply with this

requirement;rather,the allegationis that the subsequentuseof the piers

becameexcessive.This statutoryclaim is dismissed.

Claims relatingto the CoastalZone ManagementAct of 1972 fare

similarly. Plaintiffs havenot cited, nor can I discover,any particularprovision

of that statutethatwould be violated by the factsallegedhere.The statuteand

associatedregulationsrequirethat the applicantcertify in its permit

applicationto the relevantfederalagencythat the proposedactioncomplies

4 During oral argument,Plaintiffs’ counselexplainedthat the Twombly/Iqbal

standardswere in fact metwith respectto statutoryviolations.Because,the argument
went, the statutescited by Plaintiffs were listed on the ACE permit, Defendantswere

on notice that theywould needto comply with them. Subsequentstagesof litigation

would fill in the gaps,asexpertwitnesseswould explainexactlywhich provisionswere

violated. I disagree;more specificity is required.Plaintiffs cannotsimply list multiple

statutesby title, but mustpoint to the statutoryprovisionsthat they sayarebeing
violated, andstatehow, factually, they arebeingviolated.

Plaintiffs haveraisedother,non-environmentalstatutoryviolations; these,
however,seemto havebeenallegedin the contextof establishingnegligenceor
nuisance.See,e.g., Compl. ¶ 91. The analysishereis confinedto the allegationsof a

privateright of actionvia the ERA for environmentalviolations.
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with an approvedstatecoastalmanagementprogram.See16 U.S.C. §
1456(c)3;33 C.F.R. § 320.3(b);33 C.F.R. § 320.4(h).Defendantsseemto have

donejust that. (DE 1-1 at 13).

Plaintiffs’ real gripe is not that the initial permit applicationwas

inaccurate,but that the Defendantsdid not updatetheir permit once

circumstanceshad changed.Plaintiffs draw attentionto 33 C.F.R. § 325.7, the

regulationdescribingACE permit modifications.(Compl. ¶ 153). The relevant

sectionreadsas follows:

The district engineermay reevaluatethe circumstancesand
conditionsof anypermit, including regionalpermits,eitheron his
own motion, at the requestof the permittee,or a third party, or as
the resultof periodicprogressinspections,and initiate action to
modify, suspend,or revokea permit asmay be madenecessaryby
considerationsof the public interest.In the caseof regional
permits, this reevaluationmay cover individual activities,
categoriesof activities,or geographicareas.Among the factorsto
be consideredare the extentof the permitteescompliancewith the
termsand conditionsof the permit; whetheror not circumstances
relatingto the authorizedactivity havechangedsincethe permit
was issuedor extended,and the continuingadequacyof or need
for the permit conditions;any significantobjectionsto the
authorizedactivity which were not earlierconsidered;revisionsto
applicablestatutoryand/orregulatoryauthorities;and the extent
to which modification, suspension,or otheractionwould adversely
affect plans,investmentsandactionsthe permitteehasreasonably
madeor takenin relianceon the permit. Signficantincreasesin
scopeof apermittedactivity will beprocessedasnew applications
for permitsin accordancewithg 325.2of thispart, andnot as

modificationsunderthis section.

33 C.F.R. § 325.7(a)(emphasisadded).I assumearguendothat this provision

would qualify asa statuteor regulationdesignedto protectthe environment,as

requiredby the ERA. What the regulationdoes,however,is grantthe district

engineerauthorityto reevaluatepermits,and it describesthe relevantfactors

andprocedures.The directive that “significant increasesin scope”will be

processedas “new applications”falls shortof imposingan affirmative obligation

on the permitteeto requesta new permit. If the Plaintiffs believethis provision

hasbeenviolated, they will haveto statetheir basisin any amendedpleading.
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Similarly, the National EnvironmentalPolicy Act, 42 U.S.C.§ 4321-

4347, doesnot immediatelyannounceitself asa sourceof an ERA claim based

on the factsallegedin this complaint.Plaintiffs statethatSection4332(c)

requiresthe ACE to “supplementthe EnvironmentalImpactStatement(EIS) or

EnvironmentalAssessment(EA) if thereare significantnew circumstancesor

information relevantto environmentalconcerns.”(Compi. ¶ 162). On its face,

this provision statesan obligationthat falls on the ACE, not on the Defendants.

Again, more specificity will be requiredif the court is to infer that Defendants

haveviolated the law.

Accordingly, Plaintiffs havenot plausiblyclaimedthat the Defendants

haveviolated any of the federalstatutesdescribedin the Complaint.The

federal-law-basedclaimsunderthe ERA, relating to the Riversand Harbors

Act, the CoastalZone ManagementAct of 1972, and the National

EnvironmentalPolicy Act, are dismissedwithout prejudice.

2. Violations of New JerseyStatutes

Plaintiffs havealleged,againunderthe aegisof the ERA, that the

Defendantsviolated two New Jerseystatutesor regulations:the CoastalZone

ManagementRules,N.J.A.C. § 7:7-1.1 etseq.,andthe WaterfrontDevelopment

Act, N.J. Stat.Ann. § 12:5-1 etseq.(Compl. ¶11 102, 119).

With respectto the CoastalZone ManagementRules(the “CZM Rules”),

Plaintiffs havenot specifiedwhich provisionsof this comprehensiveandwide-

rangingschemeDefendantsallegedlyviolated. Sucha deficiencywould

ordinarily suffice to sendPlaintiffs backto the drafting table. SeeKhorchid v. 7-

Eleven,Inc., No. 18-8525,2019 WL 3812472(D.N.J. Aug. 14, 2019) (dismissing

complaintthat generallycited a statute butfailed to specify the claimed

violation). The Plaintiffs did cite specificlanguagefrom the CZM Rulesin their

pre-suitnotice to the Defendants,however.(Compl. Exhibit 8, page4). I will

assumethat is what is meant,andconfine my analysisto that.

Plaintiffs’ mostsalientargumentis thatDefendantshavenot takenany

stepsto mitigate the environmentaldamagecausedby their activitiesunder(or
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in excessof) the authorizationof the ACE permit. (Compi, ¶ 76). The CZM

Rulesrequireperrnitteesto “take all reasonablestepsto prevent,minimize, or

correctany adverseimpacton the environmentresultingfrom activities

conductedpursuantto the permit, or from noncompliancewith the permit.”

N.J.A.C. § 7:7-27.2(c)(5).DefendantNY Waterwayis not allegedto be a

permittee.DefendantHartz Mountain, however,is; it receivedthe ACE permit

for the Ferry Landing.

The complaintallegesthatHartz Mountainhastakenno stepsat all to

mitigate the damageof the activitiespermittedby the permit, namelythe

constructionof the Ferry Landing for specifiedpurposes.The requirementto

take suchstepsdoesnot havea temporallimit; a permitteemustminimize

environmentaldamageon an ongoingbasis,evenafter the permitted

constructionis complete.As discussedabove,Plaintiffs havenot adequately

allegedan adverseimpacton the environment.Assumingthat objectioncanbe

overcomeby amendment,however,the Complaintmay be viewed asplausibly

allegingthat Hartz Mountain’sactionsand inactionsviolate the CZM Rules.

Turning now to the New JerseyWaterfrontDevelopmentAct, the

complaintagainfails to pinpointa specificprovision of this complexstatute

that the Defendantshaveviolated. However, in their briefing, they draw

attentionto N.J. Stat. Ann. § 12:5-3(a),which requiresthatplansfor

waterfrontdevelopmentbe approvedby the New JerseyDepartmentof

EnvironmentalProtection(“NJDEP”). (P1. Opp. at 30). I will confine my analysis

to that.

Plaintiffs allegethat the Ferry Landingwas built without a NJDEP

permit. (Compl. ¶ 23). That allegation,on its face, would sufficiently statea

plausibleclaim thatDefendantHartz Mountain, as the builder of the Ferry

Landing,violated the New JerseyWaterfrontDevelopmentAct. It is stated,
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howeveron informationandbelief, and the defendantspoint to what they say

is just sucha permit.5

This claim also fails underthe requirementof the ERA that the violation

is likely to recurin the future. The Ferry Landingwas built long ago.Thereis

beenno allegationthat Hartz Mountain intendsto build another.The harmful

ferry activities—thereal sourceof the complainthere—arenot allegedto

requirea permitunderthis statute.Therefore,the Plaintiffs havefailed to state

a claim that the violation of this statuteis actionable,Finally, as was the case

underthe CZM Rules, the only permitteehere is Hartz Mountain; thereis no

viable causeof actionpled againstNY Waterway,which is not a permitteeat

all.

Accordingly, the New Jerseystatutoryclaims (at leastrelating to the CZM

Rules) could be consideredsuccessfullypled againstDefendantHartz

Mountain,but not againstDefendantNY Waterway, if an amendedcomplaint

canmakean adequateallegationof adverseimpact to the environment.

C. Statuteof Limitations

Settingasidethe statutoryclaimsdiscussedabove,the Defendantshave

movedto dismiss“Plaintiffs’ remainingclaims” basedon the statuteof

limitations. (Def. Brf. at 22). The applicableperiod, they say, is the six-year

limitation relating to “tortious injury to real or personalproperty.” N.J. Stat.

Plaintiffs’ “information and belief’ is allegedlybasedon their unsuccessful

attemptto obtaina copy of the permit from both NJDEPandACE. Defendantsargue
in their briefing that Hartz Mountainhadin fact obtainedan NJDEPpermit, citing an

exhibit to the Complaintitself. (Def. Reply Brf. at 8, citing DE 1-4) They attacha copy
of what purportsto be thatpermit in a separatedeclaration(DE 34-2), andcounsel

statedat oral argumentthat this is the relevantpermit. Defendantsalsonote that in
Hartz Mountain’sACE permit application,thereis an indicationthat “[bjy letter dated

17 June1988, the subjectproposalhasbeenapprovedfor a modification-indetail by

the FNJDEPJWaterfrontDevelopmentPermit,permitnumber85-0072-1.”(DE 1-1 at

13).

Permittingis concededlya complexprocess.But shouldthis claim—which is

beingdismissedon othergrounds—berevivedby amendment,the Court will expectto

seesomeclarity from both sidesas to thesemattersof public record.
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Ann. § 2A:14-1. I analyzethis issuein relation to the Plaintiffs’ tort claims,

exceptingnuisance,as to which Defendantshavenot moved (Def. Repl. at g)6

Both sidescite RussoFarms,Inc. i’. VinelandEd. ofEduc.,675 A.2d 1077

(N.J. 1996). Russoinvolved flood damagethatwasdiscoveredby those

plaintiffs more thansix yearsbefore they filed their complaint.Id. at 1084. The

New JerseySupremeCourt found thatmultiple claimswere still nevertheless

actionable,citing the “continuing tort doctrine.” Id. at 1086-1088.Defendants

herearguethat the continuingtort doctrineappliesonly to the claimsof

nuisance.(Def. Reply Brf. at 9). Russoitself, however,makesno such

argument,and lists casesapplyingthe doctrineto claimsother thannuisance,

including negligentexposureof a toxin andtrespass.Id. at 1085.

The court in Russodid bar one claim underthe statuteof limitations—a

claim of negligentconstruction.Id. at 1091. That claim was rejected,however,

becauseit involved, not an ongoingor recurringtort, but an allegedbreachof

duty thathappenedonly once—atthe time of construction,more thansix years

beforethe claim was brought. Id. In our case,Plaintiffs haveallegedthat the

Defendantsbreachtheir duty every time they causea ferry to createa

damagingwake, an eventwhich occursdozensof timesa day. Theirs is not the

kind of claim barredby Russo.

Defendantsarguefurther that Plaintiffs’ prayerfor $25 million in

“permanent”damagesto propertyrendersthis a fixed and“permanent”tort,

ratherthana continuingone. (Def. Reply Brf. at 9-10). In support,Defendants

cite a caseinterpretingRusso,HaddonbrookAssociatesv. GeneralElec. Co.,

427 F. App’5c gg (3d Cir. 2011). There, the Third Circuit, in affirming the

District Court’s grantof summaryjudgment,agreedwith the conclusionthat

seekingdamagesfor diminution in propertyvalue supportedan implication

6 Defendantsstatethat this statuteof limitations appliesto Plaintiffs’ ERA claims

aswell. The statuteof limitations, however,by its termsappliesto “action[s] at law.”

As to the ERA, Plaintiffs seekonly equitablerelief To find the ERA claimsuntimely,

further analysiswould be required.
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that the allegedharmwas not a continuingnuisance.Id. at 102. Therefore,the

claim was barredby the six-yearstatuteof limitations. Id. But the prayerfor

“permanent”damageswasjust one factor that the Third Circuit consideredin

determiningwhetherthe injury constituteda continuingtort. Id. Moreover, in

Haddonbrook,evidenceshowedthat “the value of the propertywas completely

destroyedwell before the six-yearperiod prior to Haddonbrook’ssuit.” Id. Not

so here.Plaintiffs herehaveallegeda “new injury” within the limitations period,

which is “necessaryto apply the continuingtort doctrine.” Id.

The statuteof limitations is an affirmative defense,which may be

adjudicatedat the motion to dismissstageonly if its applicability is clear from

the face of the complaintandfacts properlyconsideredon a Rule 12(b)(6)

motion. SeeFried v. JPMorganChase& Co., 850 F.3d 590, 604 (3d Cir. 2017);

seealsoBethel u. JendocoConst. Corp., 570 F.2d 1168, 1174 (3d Cir. 1978).

The damagesin this case,including damagesfor destructionof Lincoln

Harbor’s boatslips, cannotbe said, from the Complaint, to havedefinitely

accruedprior to the six-yearlimitation period. Defendants’$25 million

number,by the way, is not literally assertedin unitary fashionby the Plaintiffs;

Defendantsseemto havecalculatedit by addingtogethera claim for $10

million in previouslysuffereddamagesanda statementthat$15 million in

damagesare anticipatedin the future. (Compl. ¶f 99-100againstHartz

Mountain;¶ 118, 121 againstNY Waterway).It cannotbe said that Plaintiffs

havealleged$25 million in pastdamagesthataccruedmore thansix years

prior to the filing of the complaint.

Moreover, thereare further allegationsof ongoingtortiousactivity.

Plaintiffs arguethat, despitepreviouslitigation andnegotiationwith

Defendants,both NY WaterwayandHartz Mountainhavecommittednew

injuries. For example,they allegethat NY Waterway“continuesto operate”its

ferriesin a mannerthatharmsPlaintiffs’ property. (Compl. ¶ 112). Plaintiffs

allegedamagesthat haveaccruedwithin the six-yearlimitation period. (Id. ¶

118). Whetherthis is accurateremainsto be seen.But the Plaintiffs have
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allegedit, andgiven the specificdescriptionof the damagesand the fact that

NY Waterwayoperatesits ferrieseveryday, the allegationis plausible.

Similarly, Plaintiffs haveallegedthat Hartz Mountain hasin fact

“increase[dj” the magnitudeof its harmsto the Plaintiffs. (Id. ¶ 86). It is

plausible,drawingreasonableinferencesin the Plaintiffs’ favor, that this

increasehasoccurredwithin the applicablesix-yearperiod, therebycreatinga

new breachandharm.

The statuteof limitations may apply at somepoint to limit the damages

recoverable.SeeRusso,675 A.2d at 1094 (limiting potential damagesto those

incurredwithin the applicablelimitation period). At the motionto dismiss

stage,however,I cannotconcludethat Plaintiffs’ claimsarewholly barredby

the six-yearstatuteof limitations. The motion to dismissthe tort claimson

statuteof limitations groundsis denied.

D. Attorneys’ Fees& Costs

1. Prevailing-partyfeesin this action

Defendants,assumingthey prevail on their motion to dismiss,have

movedfor an awardof attorneys’feespursuantto the relevantsectionof the

ERA, N.J. Stat.Ann. § 2A:35A-l0(a). That provision statesthat “[i]n any action

underthis actthe court may in appropriatecasesawardto the prevailingparty

reasonablecounseland expertwitnessfees . . . wherethe prevailingparty

achievedreasonablesuccesson the merits.” Defendantscite to CentralBergen

Propertiesv. CrownLeisure Products,Inc., No. 94-4335,1996 LEXIS 22483

(D.N.J. Oct. 18, 1996) for the propositionthata defendantin an ERA action

may receiveattorneys’fees evenwhen its motion to dismissin grantedin part

anddeniedin part. (Def. Reply Brf. at 10). I will assumethat is a theoretical

possibility, althoughthe court in CentralBergenin fact deniedattorneys’fees

to the defendant.Id. at *4Q

The ERA provision allows the Court, within its discretion,to award

attorneys’feesto a “prevailing party.” I do not chooseto exercisemy discretion

to awardinterim fees,basedon partial victories on particularcounts(which in
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any eventare subjectto amendment).I do not find it appropriateto award

prevailing-partyattorneys’feesat this stage.The applicationis deniedwithout

prejudiceto renewalat a time when it is more clearwhich is the “prevailing

party” in this action.

2. Rule 41(d)feesandcostsforpdordismissedoction

Defendantsalso requestattorneys’feesand costsin connectionwith the

Initial Action (now dismissed)becauseit was filed by the Plaintiffs in violation

of the ERA’s 30-daypre-suitnotice requirement.(Def. Reply Brf. at 11). Federal

Rule of Civil Procedure41(d) providesthat “[iJf a plaintiff who previously

dismissedan action in any court files an action basedon or including the same

claim againstthe samedefendant,the court [] may order the plaintiff to pay all

or part of the costsof thatpreviousaction . . .

The ERA providesthat all suitsmustbe precededby 30 days’ written

notice to the defendants,as well as the New JerseyAttorney Generaland the

NJDEP. N.J. Stat.Ann. § 2A:35A-1 1. The plaintiffs did providewritten pre-suit

notice by letter on November20, 2018. Insteadof waiting 30 days,however,

they filed the complaintin the Initial Action just nine dayslater, on November

29, 2018. (Initial Action, DE 10-2 thereinat 4; DE 1 therein).

There is an exceptionto the notice requirementwherethe plaintiff “can

showthat immediateand irreparabledamagewill probablyresult. . . .“ N.J.

Stat.Ann. § 2A;35A-1 1. Plaintiffs’ complaintin the Initial Action containeda

footnotestatingthat irreparableharmwould occur if they were forced to

provide the full 30 days’ pre-suitnotice. (Initial Action, DE 1 thereinat 30 n. 7).

Still, nothing in that footnoteroseabovethe level of say-so.Plaintiffs were

representedby sophisticatedcounselwho wereawareof the noticeperiod, and

I seeno basisto concludethatpermittingthe entire 30-daynoticeperiod to

run beforefiling suit would havecrossedthe line to “irreparable” damage.
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DefendantHartz Mountain moved to dismissthe Initial Action for

insufficientpretrial notice.7Plaintiffs, in response,voluntarily dismissedthe

Initial Action. (Initial Action, DE 18 therein).Having waited out the 30-day

noticeperiod, plaintiffs then filed this, the currentaction.FederalRule of Civil

Procedure41(d) thereforeapplies,sinceit allows for an awardof costsif the

plaintiff files a new action, having“previously dismissedan action.”

An issuearisesas to whetherattorneys’feesare recoverable“costs”

underRule 4 1(d). The presumptiveAmericanRule, of course,is to the contrary,

as is the usualpracticeof assessingcostsof litigation in this District. SeeFed.

R. Civ. P. 54; D.N.J. Loc. Civ. R. 54.1.

As it happens,thereis recentguidancefrom the U.S. Court of Appeals

for the Third Circuit. Choosingone strandof a three-wayCircuit split, the

Court held thatattorneys’feesarenot routinely includedin the Rule 4 1(d)

definition of “costs,” but are recoverableunderRule 41(d) when the underlying

substantivestatutedefinescoststo include attorneys’fees:

We thereforeadoptthe UnderlyingSubstantiveStatute

Interpretationof Rule 41(d) andhold that “costs” in Rule 41(d)

includesattorneys’feesonly wherethe underlyingstatutedefines

‘costs’ to includeattorneys’fees. Becausein this casethereis no

applicableunderlyingsubstantivestatutethat defines“costs” as

including attorneys’fees, the District Court’s Orderdenyingthe

awardof thosefeeswill be affirmed.

Garzav. Citigroup Inc., 881 F. 3d 277, 284 (3d Cir. 2018).

Hartz Mountain also madeargumentsrelatingto the Rivers andHarborsAct
(Initial Action, DE 10-1 thereinat 9-10), which were in part recapitulated,albeit by a
different law firm, in the instantmotion to dismiss.Hartz Mountain,by the way, was
the only party thatmovedto dismissin the Initial Action; the Rule 41(d) motion for
feesrelatesonly to Hartz Mountain.

8 That approachwasanticipatedin this District by Andersa FPA Corp., No. CIV.
93-2830, 1995 WL 785109(D.N.LJ. Apr. 24, 1995). Anders,however,waspotentiallya
bit broaderthanthe later-decidedand controlling Garzacase.Andersheld that costs
underRule 4 1(d) would include attorneys’feeswhereavailable,not only pursuantto
the underlyingsubstantivestatute,but also “under a fee-shiftingstatute,nile or other
authorityin the previouslydismissedcase.”Id. at *3
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Attorneys’ feesprovisionsordinarily are intendedto providean incentive

to plaintiffs, so that they can find attorneyswilling to bring casesunder

remedialstatutes.In conjunctionwith Rule 4 1(d), however,an attorneys’fees

provision plays a different role: it providesa small disincentiveto the

resumptionof dismissedcases.Wherea party otherwiseentitled to feesis

contentto let the matterdrop, the partiesto the dismissedcaseare left in that

posture.Only wherethe opposingparty restartslitigation doesit exposeitself

to feesthat could havebeenawardedin the prior case.

Now the ERA doesnot literally “define” costs.SeeGarza,881 F.3d at

284. It does,however,provide explicitly that “the court may in appropriate

casesaward to the prevailingparty reasonablecounselandexpertwitnessfees

wherethe prevailingparty achievedreasonablesuccesson the merits.” N.J.

Stat.Ann. § 2A:35A-10. It would be too literal, I think, to requirethat the

underlyingsubstantivestatutecontaina “definition” of the term “costs”; few

do. The betterapproachis exemplifiedby LegalForce,Inc. v. Legalzoom.com,

Inc., a casedecidedrecentlyby the U.S. District Court for the NorthernDistrict

of California. 2019 WL 1170777(N.D. Cal. Mar. 13, 2019). LegalZoomheld that

the LanhamAct, althoughit doesnot define “costs” as such,containsa fee-

shifting provision that is sufficient to trigger the Rule 4 1(d) analysis.Id. at *2.9

So the questionbecomesthis: Would attorneys’feeshavebeen

recoverableunderthe ERA? The answeris yes only if obtainingthe dismissalof

the Initial Action becauseit was filed 21 daystoo early makesHartz Mountain

a “prevailing party” which has“achievedreasonablesuccesson the merits.”

N.J. Stat.Ann. § 2A:35A-10(a).As a matterof statutoryinterpretation,I make

9 As it turnedout, however,the LegalZoomcourt did not awardfees,becauseit
found that the casewasnot “exceptional,” a prerequisiteto suchan awardunderthe
LanhamAct. 2019 WL 1170777at *2. In Anders, too, the underlyingstatuteprovided
for an awardof feesto a successfulinsurance“claimant.” a provisionheld sufficient to
trigger Rule 4 1(d). The court ultimately deniedfees,however,finding that the party
seekingfeesdid not meetthe statutorydefinition of a “claimant.” 1995 WL 785109at
*5
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no suchfinding. As a matterof the Court’s discretion,I would not grantan

awardof attorneys’fees in thesecircumstances.

Hartz Mountain’svictory, while technicallya dismissal,constitutedlittle

more thana temporaryadvantage.Hartz is standingon its bareprocedural

right to 30 days’ pre-suitnotice.The notice provision is not really for the

benefitof defendantsanyway—it is primarily intendedto allow the government

to intervenein the caseor otherwiserespond.Playeru. Motiva EnterprisesLLC,

No. CIV. 02-3216,2006WL 166452,at *14 (D.N.J. Jan.20, 2006), affid, 240 F.

App’x 513 (3d Cir. 2007). Hartz Mountain doesnot seemto havebeen

prejudicedin anyway by receivingnine days’ notice, ratherthanthirty. Rather,

it movedto dismissandawaitedthe runningof the 30-dayperiodand the

inevitablerefiling of the action, in a sort of Biglaw versionof “Mother, May I”—a

gamefor children. This is not anythinglike prevailing, or success,“on the

ments.”1°

As to a Rule 4 1(d) awardof “costs” in the usualsense,however,Rule

4 1(d) is self-sufficient; it doesnot requireany independententitlementbased

on the substantivelaw. Hartz Mountain is thereforeauthorized,if it wishes,to

submita bill of costsfor usualandcustomaryitems. SeeFed. R. Civ. P. 54;

D.N.J. Loc. Civ. R. 54.1.

CONCLUSION

For the foregoingreasons,DefendantNY Waterway’smotion to join the

motion to dismissis GRANTED. The Defendants’motion to dismissthe

environmentalstatutoryclaims in the Complaintis GRANTED. The motion to

dismissis DENIED as to all otherclaims.The Defendants’motion for attorneys’

feesis DENIED, althoughHartz Mountain is authorizedto submita bill of costs

underRule 4 1(d), Fed. R. Civ. P.

10 I add that evenif feeswere awarded,any suchawardwould likely be a small
one. It would be confinedto feesunnecessarilyandduplicatively incurredin moving to
dismissthe Initial Action basedon insufficient pre-suitnotice.
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All dismissals are without prejudice to the submission within 60 days of 

a proposed amended complaint that remedies the defects noted above. 

Dated: Febuary 4, 2020 
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