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Drear Betsy,

Becently you requested assistance investigating state regulations and policies addressing structures on the active
beach due to erosion, You also indicated that it would be helpful to know the outcomes of any legal challenges,
This letter contains the results of our research into the applicable law. Please be aware that the National Sea

Grant Law Center does not offer formal legal advice, and that this letter is intended for informational purposes
anly,

As we understand it, you are specifically sesking information on state mechanisms for the removal of struchures.
While many states have erosion managemen! programs, we have limited our analysis below to removal
authorities. Please be advised that, due to the short tumaround time, we have also limited our research to

statutory and regulatory avthorities. Additional research may be needed to determine how these policies and
programs work i practice.

Before discussing the individual state programs, it is important 1o note that most challenges to permit conditions
and eresion controls will be based on takings claims, The Fifth Amendment of the U.S. Constitution prohibitz
the government from taking private property for public use without compensation. Regulations can exact a
taking il the government action deprives the landowmer of all economicaily viable use of the lind.! Ifa
regulation, however, only prevents 2 landowner from conducting certain activities without removing all viable
use, courts will examine the purpase and the effect of the regulation. Using the “Penn Central Analysis,” named
tor the case that established it, the court weighs the regulation’s economic effect on the landowner, the extent to
which the regulation interfecres with reasonable investment-backed expectations, and the character of the

" See Lucas v. South Caroling Coastal Council, 505 US. 1003 {1993),
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government action,” As will be detailed below, states that allow temporary structures or veriances for small lots
can often avoid compensating landowners.

Delaware

The Besch Preservation Act (BPA) prohibits the construction, modification, of reconstruction of any structure o
facility on any beach seaward of the buildmg lme without a permut from the Department of Natural Resourees
and Environmental Control (DNREC)." The “building line™ is a line generally paralleling the coast set forth on
maps prepared by the DNREC.

In general, shuctures are prohibited seaward of the building line unless the DNREC determines that the size of
the ares of the parce] of real property located landward of the building kine is inadequate for construction of the
proposed structure.’ If a structure located seaward of the building line is completely destroyed, a permit or letler
of approval must be obtained from the DNREC prior to reconstruetion.” T a new or reconstructed structure does
not have to be Tocated seaward of the building line to achieve its intended purpose, then such structure must be
located entirely landward of the line.” If there is inadequate space available, the structure shall be located as far
landward as possible,”

Structures erected in violation of the BPA are considered public nuizances and must be removed upon
notification by the DNREC In Lymeh v State” John Lynch was sentenced to 180 days m jail and a $1,300 fine
for erecting a fence thut extended into the beach past the building line without obtaining the proper permits and
for failing to remove the fence once notified by the DNREC. The Secretary of the DNREC has the power (o
issuc crase and desist orders to any person violating any provision of the BPA and its regulations,"

Florida

Shorehine construction in Florida is primarily governed by the Beach and Shore Preservation Act (BSF'A). The
BSPA prohibite construction within 50 feet of the mean high water lme." The BSPA also provides that Coastal
Construction Lines be established by the Department of Environmental Pratection (DEP) on a county-by-county
basis. The BEPA bans most coastal construction and other activities seaward of the established control line. Any
unauthorized constroction or excavatiom seawsrd of the line violates the statutary provigions and is declared to
be a public nuisance, Struciures that existed or are under construction before the control line 15 estebhzshed are
exempt from these requirermnents.

The BSPA further authorizes DEP to require a person performing unauthorized construction or excavation to
remove the structure or refill the excavation. If the offender does not comply wiathin a reasonable time, the
department may then perform the work itself and assess its costs as a lien on that property.” Violation of the
control line restrictions constitutes a first degree misdemeanot and is considercd a separate offense, punishable
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by fines of up 1o $10,000 for each day of the violation " DEP also has the authority to suspend or revoke an
existing permit if the activity or permit holder is found to violate BSPA rules, regulations, or other laws,"”

A structure located below the mean high water line that serves no public purpose, which is dangerous to or in
any way endangers human life, health, or welfare, or which proves to be undesirable or becomes unnecessary, as
determined by the DEP, must be adjusted, altered, or removed by the property owner.'® This provision applies
regardless of date of constuction or whether & permit has been issued, If the property owner does not adjust,
alter, or remove the structure, the DEP may alter, adjust, or remove such coastal construction or structures at its
own expense and place a lien on the property. State attormneys and sheriffs and their deputies assist the DEF with
enforcement, Upon the request from the DEP, state attorneys “'shall institule and mainlain such legal
proceadings as may be necessary to carmy out the enforcement of the provisions of this parl™"

Maine

Maine's coastal wetlands sand dunes are resources of state significance.'” To protect these fragile resources, the
Maine Department of Environmental Protection {DEP) promulgated rules for coastal sand dunes'” to provide
guidance to applicants sccking permits under the Maine Matural Resources Protection Act (INPRA) for certmn
activities m a coastal sand dune system, The DEP evaluates proposed developments o light of the projecied
impacts of future sea level rise and may impose restrictions on the density and location of development and on
the size of structures, For example, the DEP wall not permit a project if, within 100 years, the property may
reasonably be expected o erode ax a resull of changes in the shoreline such that the project is likely to be
severely damaged by a two fool fise in sea level.

Mormally a permit 15 not required for mamtenance and reparr if there 15 no addibonal intru=ion mie the profected
resource. However, the maintenance and repair permit exception does not apply if the repair is to more than 50
percent of a structure located in a coastal sand dune system ™ This provision allows the DEP to evaluate whether
a damaged strecture should be rebwnlt or relocated aller a storm or event, Although it is always challenging fo
enforce such rules (there are numerous methods to determine property values and structural damage), this could
facilitate removal in some cases.

Remaval, however, is explicitly addressed i the DEP's standard permit conditions. One of the standard
condifions applicable to all permits granted undes the Coastal Sand Dune rules address shoreline recession and
slates:

If the shoreline recedes such that a coastal wetland, as defmed inder 38 M.E.S. AL § 480-B(2), extends
o any part of he structure, including support postes, bul excludng seawalls, for a period of six monihs

or more, then the approved structure slong with aPpMmam facilities must be removed and the site must
b restored to natural conditions within one year™

The NRPA has been challenged in the Maine courts. In Hall v. Board af Environmental Protection,” the Mame
Supreme Court upheld the state’s denial of a pernut fo rebuild & cottage lost to coastal erosion. After losing their
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summer cottage to beach erosion, the Halls acquired local bullding permits and bepan construcling a permznent
tesidence on their property. When the Board of Environmental Prodection (BEP) denied the Halls” after-the-fact
application for a coastal sand dune permit, the Halls sought judicial review claiming the permit denial exarted a
taking of their property without compensation. The Supreme Courl disagreed. In takings cases, the burden is on
the Tandowner 1o prove, amoeng other things, that government regulation has rendered the properiy uscless,
Although the Halls were not permitted to build a permanent structure, they were not prohibited from using
lemporary struciures, such as campers, (o live on the parcel i the summer months, Sinee “benelicel and
viluable uses of their property remain available to the Halls despite the denial of o building permit by the BEP,”
no taking had ocounred.

Several enforcement mechanisms are available to the DEP, First, DEP staff, inland fisheries and wildlifie game
wardens, Department of Marne Resources manne patrol officers, and all other law enforcement officers are
authorized o enforce the NEPA and associated ]Jn:nnits_n In eddition, violations of the coastal sand dune rules,
including permit conditions, may be enforeed by the Attorney General who is authorized o “institure injunetion
proceedings to enjoin any further vielation thereof, a civil or criminal action or any appropriaie combination
thereof.™" The courts are further authorized to “order restoration of any area affected by any action or inaction”
found to be in violation of an law administered by the DEP or permat issued by the Board "o its condition prior
to the violation or as near thereto as may be possible.™

Michizan

Part 323 (Shorelands Protection and Management) of the Matural BEesources and Environmental Prolection Act
poverns gclivitics occurring in high risk erosien areas of the Great Lakes shoreline. The Act requires the
Michigan Department of Environmental Quality (MDEQ) to identify high-risk arcas and “determine if the use of
o high-nisk arca shall be regulated o prevent property loss or if suiteble methods of protection shall be mnstalled
to prevent property loss.™" A sethack, based upon a projected rate of erosion over 2 period of 30 years, is used

to prevent property loss. Local units of government may adopt a zoning ordinance to reguiate high risk erosion
areas. In the absence of a local ordinance, a permit applicetion must be submitted to the MDE to erect, mstali,
move, or enlarge & permanent structure.”’

A permil for a permanent structure will be approved if the structure is landward of the sethack line and, if small,
readily moveable. ™ If a noneonforming structure deteriorates or becames damaged, it may be restored if the
repair costs do not total more than 60 percent of the replacement value of the structure.™ If the cost is more than
60 percent, but less than 100 percent, the structure may be restored if it was damaped by a force other than
crosion, would be at least 20 feet fandward of the eresion hazard line, and the reconstructed bulding would be a
readily moveable structure.™ If the building has been totally destroved, the permit requirements for new
permanent structures apply.

Crrcuit courts in Michogan, upon a showing by the MDEQ that a rule violation kas ocourred, sre authorized to
issue any necessary order to correct the violation or restrain the landowner from further violation.”
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New York

The Coastal Erosion Hazerd Areas Act authorizes the Department of Conservation (DEC) to map coastal
erozion hazard areas and adopt regulations for certain activities in these areas. A “coastal erogion hazard area” 15
defined as an area of the coastline which is “likely to be subject to erosion within a forty-year period™ or
“ocrnstitute natural protective features."™ Permuts, which may be issued hy the DEC or certified local
povernmments, are required for the construction or placemen of @ structure, or any setion of wse of land which
materially alters the condition of land.

“The constriction or placement of a nonmovable structure, or nonmovable major addition to an existing
structure, 15 prohibited within structural hazard areas.”™" Movable structures may be permitted within a huzard
ared only if no permament foundation is attached, the struciure 15 placed no closer than 23 fieet to the landward
lirmit of a BlufT, and “a plan for (e landward relocation of & movable structure, when threatened by shoreline
recession” is included with each coastal erosion management permit application. Movable structures located
within an erosion hazard area pursuant to a permit, “must be removed before the receding edge recedes to within
100 feet of the most seaward point of the movable structure."™”

The Coastal Erosion Hazard Act and permits 1ssued pursuant to it may be enforced by every police officer and
designated DEC employees.™

Morth Carolina

The Coastal Area Management Act of 1974 (CAMA) requircs permits for development in areas of
covironmental concemn, which include beaches and coastal wetlands. The Coastal Eesource Comnussion's ridles
exlablish the buillding getback nes [or development in the Ocesn Hazard Area of Environrmental Coocern. The
setheck line is determined by multiplying the erosion rate by 60, with a minimum sethack being 120 feet. A
greater sethack lime 15 required for large structures (over 5,000 sq. feet). Mosl development 15 required to be
located tandward of the erosion setback line. The regulations for ocean hazard areas require the following
condition be added to all oceanfront development permits:

any sructure shall be relocated or dismantled when it becomes imminently threatened by chenges in
shoreline confignration as defined in TH 0308(a2WB). The structure(s) shall be relocated or
dismantled within two years of the ime when it becomes immmently threatened, and in any case upon
its eollapse or subsidence. However, if natural shoreline recovery or beach renourishment takes place
within two years of the time the structure becomes imminently threatened, so that the structure is no
longer imminently threatened, then it need not be relocated or dismantled at that ime.”

Local governments and the Secretary of the N.C. Department of Environment and Natural Resources (DENR)
&y iritiele procsedings against viokalors mn state court i obtam injunctive relief “to restrain the violabon amd
for a preliminary and permanent mandatory injunction to restore the resources.”™ The state Attorney General
shall ect as the attorney for the Commizsion and shall initiate actions at the request of the DENE to enforce
CAMA,

T K.Y EnvTL CONSERY. Law § 34— 0103,
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South Carolina

The Coastal Tidelands and Wetlands and Beachfront Management Act (BMA) regulates beachfront
development in South Carolina.™ The BMA directs the Scuth Carolina Department of Health and
Environmental Control {Department) to administer the BMA and to promulpgate regulations pursuant o it. The
Office of Cnastal Resmirces Management (OCREM), a division within the Department, is responsible for
permitting. The Depariment has the anthonty to remove all erosion control strocnmes which have an adverse
effect on public interest.”

Sethack lincs are established at a distance of forty times the average annual erosion rate, determmed by
historical and other scientific means and adopied by the Department m the State Comprehensive Beach
Mmmgmm‘rl Plan. All sethack hines must be established no less than twenty feet landward of the baselmvr: cven
in cases where the shoreline has been stable or has experienced net :H:EI‘E'[H:HI over the past forty :.-'tan ' New
construetion seaward of the sethack line is prohibited, with exeeptions. "’ Construction between the baseline and
the setback line may be permitted if certain requirements are met.* In some circumstances, the OCRM may
grant special permits to allow development seaward of the baseline. To qualify, the structure must be built as far
landward g5 possible and have no impact on the primary sand dune or active beach arca. An active beach is
defined as “that ares seaward of the escarpment or the first line of stable natural vepetation, whichever first
occurs, measured from the ocean.™? In addition, with respect to erosion,

A struchure cannot be constructed or recomstructed on a primary oceanfront dune or on the active beach,
and in the evert that the beach erodes so that in the future the permitted habitable structure is located on
the active beach, the propesty owner agrees to remove the structure at his own expense.

The BMA has been challenged in courl, most notably in Lucas v. Sowth Careling Coasial Council,™ Lucas had
purchased his property before the passage of the BMA, The Council subsequently catablished a sethack ling
landward of Lucas’ lots, leaving him unable to develop his property. Lucas claimed that the regulations resulted
in an uncenstitutional taking, The Supreme Court held that a regulatory taking had occurred because the
government had deprived Lucas of all economically beneficial uses of his pmpl:rrjl_“

The enforcement officers of the Matural Resources Enforcement Division of the South Carolina Department of
Natural Resources may serve warrants to enforee the provisions of the BMA.* The South Carolina circuit courts
have the jurisdiction to restram violators upon a lawsmt by the OCRM, the state Attomey General, or any pesson
adversely affected by the violation."

Texas

The Texas Open Beaches Act (TOBA) was passed in 1959 to provide that the public has the “free and
unrestricled right of ingress and egress to and from™ public beaches, defined as the area between the line of
vegetation and the mean low tide line, The TOBA further prohibits the constrection of an “obstruction, barrier,
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of restraint of any nature which would intecfere with the free and unrestricted right of the public™ to access the
beach." Holding back the ses, cither through bulkheading or seawalls is, therefore, not permitied along public
beaches. Buildings located seaward of the vegetation line must be removed if those iildings serve as en
impediment to public access (0 the beach. Any county attomey, distnef attorney, or the state stiorney general
G sue 1o obtain a court order or injunction "o remove ar prevent any improvement, maintenance, absiruction,
barrier, or other encroachment on a public beach, or to prohibit any unlawful restraint on the public’s right of
pecess to and usc of a public beach or other activity that vielates” the TOBA.™

Because the vegetation and low tide line shift due to natural coastal processes, the demarcation lines for public
beaches are not static. The public’s neht of access, or casement, moves as well. Before the TOBA may be
enforced, the public must acquire an easement to the property.”™ In some cases, owners dispute the fact that an
easement exists. The government must prove that an casement exits by virtne of prescription, dedication, or
custom.™ Even il an easement exists, some landowners dispute the “rolling easement” element of TOBA. For
example, in Arrington v, Texar General Land Offfce, after a storm damaged Arrington’s property and moved the
vegelation line under his home, the Land Office denied his permit te rebuild.™ Although Aminglon
acknowledged that 2 public easement existed, he argued that the easement had not moved with the new
vegetation ling. ™ The court disagreed, stating that “once a public beach easement is established, it is implied that
the casement moves up or back fo each new vegetation ling, and the State is not required to repeatedly re-
estzblish that an easement exists up to that new vegetation line.™™

Some landowners affected by TOBA have argned that the removal of their structures constitutes a taking in
violation of the Fifth Amendment. In Lyeas v, Soath Caroling Coastal Courcil, the U8, Supreme Court
established that a regulatory mking occurs when the government deprives the owner of “all economically
beneficial uses in the name of the commen good, that is, to leave his property econormucally idle, be has suffered
a taking,"*" However, the Supreme Court noted two exceptions: 1) if the principles of nuisance and property law
prohibit the owner's use of the land, then the state 15 not “tabang” anything by regulating the lendowner’s use of
:lln:hEanu:l;l:t:éi. 2¥a taking may not occur when the repulation cestricts a use that the property owner does not have
in his trtle.

Although some Texas landowners may claim an unconstitutional taking, others may fall under onc of the
exceptions in Lucas. For instance, Texas law requires those selling their houses after October 1, 1986 to include
a clavse in the deed notifying the new owners that structures seaward of the vegelation line are subject o a
lawsuit by the state to remove the structures, Since the right to build seaward of the vegetation line 15 not part of
those Gitles, owners who purchase beachfront property purchased after 1986 may not claim o lal;jng_ﬂI In a recent
case, Severance v. Patterson, the court held “the public's rollng beach easement was established long before
Severance [the landowner] ever purchased her rental properties, and the sazement is one of the "background
principles” of Texas littoral property lew. She has not sulfered a taking because her right to exchude the public
never extended seaward of the dynamic, natural boundary of the beach.™
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In Arrington v. Martox, a burricans moved the vegetation line landward and the property owner built a retaining
wall seaward of the vegetation line. The state filed suit and the trial court ordered the structure removed. The
property owner argued that that wes an unconstitutional taking. The court disagreed, holding that TOBA did not
create the povernment's power (o lake fand, but only furnished a means to enforce the public’s existing rights of
acquiring its easements through prescription, dedication, und custom.” The court cited a case in which a storm
destroved a home on Galveston Island and lefi the remains of the home seaward of the vegetation line ™ Tn that
instance, the attorney general sought to enjom homeowners from rebuilding their house, The Texas Court of
Appeals held that the peblic had soquired a right of use or an easement in the vicinity of appellants” property by
cusiom, The court further held that the landowner’s complaint of an unconstitutional taking was without merit,
reasoning that the easement on his property was acquired through custom, not through the TOBA™

Tropical Storm Frances lefi several homes seaward of the vegetation line, In that instance, the state atiomey
general concluded that the homes did not require removal,* However, the city denied the homeowners® petitions
to reconnect etility services, citing public sccess reasons. The homeowners brought suit, The Fifth Circust held
that enforcement activities must be rationally related lo the goal of protecting beach access and that all similarly
situated properties must generally be treated the same way. ;s In this instance, the court held that the city had
provided no rational reason why refusing to reconmect the uhlities related to proteeting public access

TOBA is also protected from takings claims under the second Lucas exception — if the pninciples of nuisance
and property law prohubit the owner's use of the land, then the state is not “taking™ anything by regulating the
landowner's use of the land because the owner would nod be able to use the property duee to nuisance laws,
Eszentinlly, if the vse of the property would be considered a nuisance under Texas common law, then there

woeld be no takings claim.
Yirginia

The Virginia Primary Sand Dune Profection Act requires perimits for most constrsstion activities that have the
potential for encroaching or damaging coastal primary sand dunes and state-owned beaches.™ Permits may be
issued by local govermnments with approved primary sand dune roning ordinances or the Marine Resources
Commission. The Commission has issued a specific policy spplicable 1o the barrier island systems on the
seaside of the Virginia portion of the southern Delmarva peninsula, ®

The policy wams property owners that if a structure is destroved or damaged by natural events, reconstruction in
the original location may not be authorized. The owner’s permit application will be evaluated as if no structure
was prescnt on the property. Furthermore, if a structure 15 demaged beyond repar and not restored fo a usable
state within one year, the owner “shall be responsible for the complete removal of all vestiges of the structure
and materials resulting from them, including the septic tank, distribution box, and drainfields in their entirety."™
For undamaged structures. relocation plans must be submitted “once local mean high water approaches a
structure 10 within 10 times the average recession rate.” ™ Any movement or relocation must he approved by the
Cormmission,
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The Commission is authorized to investigate any project which aliers dunes or beaches and prosecute all
vielations of any provision of the Act. Upon the petition of the Commission or & wetlands board, a eircuit court
iy enjedzt the unlawful act and order the violator "to take any steps necessary to restare, profeet, and preserve
the dunes and beaches involved ™"

L hope you find this letter helpful. Please let me know if you or any state coastal managers have further
guestions, Thank you for bringing you questions to the Mational Sea Urant Law Center.

Sincerely,

M&m Sdhaate Jﬂ,{,il:,_ Povgtes
Stephanie Showalter Terra Bowling
Director Research Counsel
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